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ABVEMTIS-KMEN'T. 



3l ROM the aqxlety whichhas naturally pcrvadecl the uuad^ 
of the 0)vnersand other perfons intereifted in the feveral Britiih 
fliips which were detained in Ri^Tia^ during the late xnoft ex- 
traordinary ccnbargo, froiia the numerous actions whkh b^ve 
)>€en commenced^ by the Britifli and Foreign {eanien attached 
to thofc ihip^y fince their return to Great Britain, to rcpoyer 
wages for the period they were detained in Ruflia, iujd from 
the difference of opinion which ftiU exifls as to the liability of 
the owners to pay fuc}i wages, t}ie. Editor has been induced 
lo publifh the follpwing report of tliecaufe of Fisher v^rfus 
Wari>, which is taken from the notes of a moft correS: stnd 
intelligent fhort hand writer. 

The Editor flatters himfelf the pubUc^itJioii wiU prove highly 
ijuterefiing to tJi.e commercial world, and ii^ fome degree ofe- 
ful to the Profeffion, as the legal queftions which have 
arifen out pf the Ruffian embargo, have hitherto remained 
pndecided. 

Special Vcfdi^^ having beeq found ip the two caufes of Be alb 
yerfus Thompson and Johnson verfus Bropericic which 
a^re to decide (he clainis for wa§;es by the Britiih aod Foreign 
feamen, virl>o belonged to the Britiflj j(hips which were detained 
in Ruffia during the late eiabargo, it is the i*i]tention qfthe Editor 
to pitbliih in a form fimilar to this edition, a report of the 
arguments and judgqients in thofe two Caufes^ and atfo in tho 
cavife of Thompson verfus {low croft^ which w^s tried at 
puildhall, at the fittings after laft Michaelmas tel-m, before 
Lord Ex.^ENB0R.oucH and a fpecial Jury, in which » fpecial 
Verdi£): was found for the plaintiff. ^ The forcible and im- 
)>rellive eloquence pfMr, Er^k^n^; was never more fcnfibly 



VIU - ADVERTISEMENT. 

felt than in his opening of that. cafe, and the Editor conilders 
himfelf peculiarly fortunate in having been favoured with the 
following correft note of it. 

Mr. Erskine dated " That it was an aflion brought to 

** recover the amount of the plaintiff's fubfcription to a policy 

" on the freight of the defendant's (hip Thefeus, at and from 

" Riga to London, and that the caufe arofe out of a great event 

*' which had caufed much apprehenfion and difmay to the 

** commercial world, in confequcnce of the embargo laid by 

" the late Emperor Paul on the Britifli (hips then in the 

** RuiBan ports. That the c^ueftion before the court was be- 

" tween thf underwriters of the policies on the defendant's (hip 

<* and the underwriters of the policy on her freight. The (hip 

•* and freight bad beejn infured previous to her arrival at Riga, 

** and on the embargo being made known in England the de- 

** fendant abandoned, being juftified in fo doing, to his under- 

** writers both the (hip and freight. On the acceffiipn o^the 

" prefent Emperor Alexander the (hip was Hbemted, arid 

** afterwards returned to England with a cargo when the un- 

•' derwriters on the freight claimed the whole of it, as it was 

•< abandoned to them bv. the aflTured, but the underwriters of 

** the (hip infifted that they were entitled to that part of the 

** freight which had been earned after the abandonment of the 

** fhip to them, and the defendant who had received the freight, 

** did not think himfelf warranted in paying it to either claft 

** of underwriters until it had been decided at law which of 

" them were entitled to it," 

Mr Erskine after ftating the cafe addreflfed the Jury nearly 

as follows:—" This caufe arifes out of a conjundiure equally 

" new and extraordinary to the moral, political, and the legal 

*« world. It arifes from the violence and injuftice of the late 

« Erapetor of Rulfia, who, for reafons beyond the reach of 

*« human Inveftigation, was permitted, for a feafon, to have' 

" fupreme power and dominion over fo large a portion of the 

' ** earth r who, after having been engaged iij the purfuit of 

** the fame public objeds as Great Britain, and bound to her 

** by the juoft folemn ties of friendfhip and alliance, turned 

•' fuddenly 



/ ADTEkTISEMENT* IX 

*^ fuddenly round upon ber with all the veifatility and im« 
*' peCDofity of a whirlwind, to lay wafte, in the deftntAkm 
^' .of her trade, and in the denial of her priviieges, the mighty 
*^ fabric of her profperity and power* In^^is^ parelByfm of 

^' fury and wtckednefsy whilft our friendly Sag» were flying in 
^^ hi» harboiiiB, he feized and confifcated our fh«ps> widi-dicir 

'^^ cargoes, and marched into an ignomitiioos and perilous exile 
*^ the most deferving of the futijei^* of our country. AUaEeker 
*' cloud never hung over this iflaad or the world, than at that 
'^' awful period, becaufethis violence was intended as an afttook 
^* upon the acknowleged laws of the civilifed w6rld, and was 
*^ in the profecttci^n of a con^iraey againA the maritsme 
^' greacn^of England. If the cai^fe had not been to be tried 
** upoii^ adtniffions, I iliould have brought before you, by the 
^ teftimony of the captain of the Thefeus, a mofl aCediing 
" pi^fe of this tyrannical proceeding. Indeed I was greatly 
*^ affe6ked by bis letter, in which he feprefented k to his 
**' owners, and which forms a ftriking view .rf the general 
** charad^^riftic of our country. This honeft man, a prifbncr 
*•' in a diftant and unfriendly country, juft fetttng out to a 
** dreary and inhofpitable defart, from wlicnce ther^ wa;s but 
*♦ a feeble hope of hfs ever returning, exprefi^s the confidence 
♦' of a. martyr in the protcftion of the Almighty, and fays,-' 
♦* ttifit foniehow or other, out of all this evil. He would bring 
** forth good. Qentlemen, his chriftiah confidence was not 
•*^ difappointed: the tyrant fuddehly fell to the ground ; and, 
" likcthe fun rifing after a ftorm, his place was occupied by 
** a fucceflbr, the direft reverfe in every principle and feeling 
** which goes to the co^ftitution of the human chara£ter. Our 
" fhips were reftored — the feals dropped from our confifcated 
" property, and the chains fell off from the limbs of our de» 
** livered counttymen, and he returned, as he a^iticipated, to 
** the bofom of his family, and the delights of his country. 
^ Gentlemen, in fpcaking of this young Monarch, I do not 
** fpeak of ^i^i altogether from this firft adi of his government, 
** nor from the general report of his charadcr, but from other 
'* evidence of it which has fallen in my way by accident, and 

a ** which 



•*. w))ich IS perfcdlly fatisfa^ory to my-miml u;.-on tJic ful^jecl. 
**.l uncicipatc that he will continue to fill up, by his virtues, 
" the breaches in focicty which, his father's vicca had opened, 
",and that we (hall fee, more and more, a frieptUy intercourfe 
*^ betwc€|n Ruffia and Great Britain ; becaufe, devoted, as I 
<<. believe he is, to humanife and civilife his remote, and, in 
<<. many parts, aloioft barbarous empire, how can he fo well 
** , accomplifh his truly glorius purpafe, as by cultivating a 
'^ friendfhip with our nation^ 'which has humanifed and civi- 
*^lifcdthe world? It may be faid, that all this^as.a ufelefs 
<<. preface, as the event is fo notorious ; but if it be not a duty, 
*y it is at leaft a privilege which I enjoy, from my fituation, to 
*^. acknowledge, thus publickly, the beneficence of the Divi^ie 
•'. Providence, when its difpenfations h^ve been fo propitious 
^\ to our country and our kind," 

The Editor tryfts, the learned Reporters of the Courts of 
King's Bench and Cqmixion fleas will not confidcr this Pub- 
ligation as interfering with their valuably Works ; the Editor 
having been induced to give it. to the world with a view to 
remove, as fpeedily as poflible, the n^ifreprefentations which 
h^ve been induftrtoufly circulated of the refult of the trial, of 
the caufe of FisHERagainft Ward; and as the circmuftances 
attending the Ruffi4n embargo and the legal queftions which 
have arifen out of it, render ir an infulated cafe, peculiarly af- 
f^fting the commercial world, it is thought no obje<^ion can 
a;'ife to the cafes which have ref^lted from it, being pub*^ 
li/hed in a detached form< 
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mSSTAN EMBARGO, 



COURT OF COMMON PLEAS^ 

WESTMINSTER J 
; FEBRUARY 18, 1802* 

Sittings he/on Lord Alv Anley and a Common Jurf^ 

' Fisher v* Ward* 

Mr. ESPINASSE ©peiled the pleadings; 

Mr. Serjeant Cockell : 

May it pleafe your lordfWp; Gentlerheh of the jufy J^^ 

The prefent adtion is commenced by the plaintiff/ who is ^ 
mariner, againft the defendant, who wais the captain of a veifcl^ 
on board of which this plaintiff failed, to recover ;f 40. and upw 
wards, which is due to him on account of the voyage which he 
tmdertook td go with the defendant. It was ^ Ruffian Voyage* 
Gentlemen^ all of you know that the late Emperor laid an em-« 
bargo oh all Britifli. fliips^ which happened at that unfortunate 
period to be in dny of hi^ ports. The crews were taken otit of 
the yeffelsi and they were marghed up the country as prifoners of 
war, where they continued fof a confiderable fpace of time, till 
their liberatiouj which did not take place till after the death of the 
Emperor Paul: audit is for wages during that period^ a period 
of timcj in this inftancc, of near fix months, "that this adlion id 
brought4 The plaintiff has been paid all hi^ wages for the voyage 
outward and hdmd, but he has not been paid for that period during 
which he was along with the captain up the country* And I 
conceivei with great fubmiiffion to his lordfhip^ this captain \% 
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liable |o pay, not only the wages ^e has actually advanced for the 
outward aud homeward bound voyages but alfo for that period of 
time this poor man remained in Ruffia as a prifoner. I have 
flated to you, and all of you know enough to be acquainted with 
this, that a (eaman is entitled to no wages unlefs the voyage is 
completed, if he has undertaken a voyage. 

Xcrrf Alvanley interpojing. Brother, furely, furely, there is no 
occafion to be ftatingthis to a jury ; it will be a mere queftion of 
fa£^ ; it will be made a cafe of: it is a queftion of gi^at importance, 
fuch as we had under deliberation on the laft day of the term : 
only find the fa^s, after which it will be turned into a cafe, and 
decided in a more folemn way. 

Mr, Serjeant Cockell. I was only endeavouring to make 
the jury underftand it, my lord. 
Lord Alvaneey. Very well 

_Mr. Serjeant Cockell. I am aware in this caufe, that it will 
be necefiary to have the opinions of the learned judges upon it. 
But I contend, on the part of the plaintiff, my client is entitled to 
wages during that period of time he_was kept in prifon in Ruflia ; 
becaufe the voyage was not ended, it was part of the contra^ 
this feaman had undertaken to fulfil, namely, to be on board of that 
'. fliip until (he returned back into the ports of this country : and 
this is not at all hard on the captain; becaufe, if a man, being on a 
voyage for three years, had come within an hour of the port, and 
the (hip, by any accident, fliouid fink or be taken, he wouki lofe 
every farthing of his wages. If flie had happened to be loft by 
any accident at fea, he would have loft every farthing of his 
wages \ and it is policy it fhould be fo. Therefore, if an accident 
has happened to this crew, this captain has no right to complain 
when he is called upon to make it good. If the (hip had been 
frozen in the ports pf Ruffia, and could not have come back agaijn 
till the next year, he muft have paid the feamen their wage« during 
the whole of that period. If an accident had happened to this (hip 
at fea, fo as to render it necefTary to put the fhip on ihore to refit, 
and the voyage had been defeated ever fp long, and if the voyage 
was at laft completed, the captain muft pay the feamen the whole 
,of their wages : and, therefore, in this cafe, the captain ought not 
to complain. He had exercifed his power over t}ii$ man and the 

feft 
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reft otihetrew who remained utider his controuL I {hall prove 
the allcnvance made by the Rtiffian governi:nent| and that the cap- 
tain was the hand that received anddifltrlbuted it to the crew : he 
did not diftribute it all ; why he referved any part of it, 1 do not 
Icnow : but this is clear» tliat he confidered hinifelf at that time as 
a perfon having dominion over thefe men. When they were 
liberated, they returned to the (hip, \thich was repaired by the Ruf- 
fian government ; for flie went out, I believe, not in a itery good 
condition, and flie came home in a much better ftate ; >Qnd the re- 
pairs were done at the expence of the Ruffian government. 

When you have found the faSs, the queftion will be difcufled 
and the law decided by the learned judges of the court. 



EVIDENCE FOR THE Plaintiff.^ 

JUir, Serjeant Lens. Read the written admiffions, 
[^bey were read by the proper officer'^ 

TIZ. \ 

In the COMMON PLEAS. 
John Andrew Fisher againjl Abraham Ward. 

We hereby ref|^e£l:ively confent and agree to admit, upon the 
trial of this caufe, the following fa£t$, viz. 

That, in^he month of September, i8oo, the plaintiff, aBri- 
tifh f^bje£i:, fhipped and flgned articles on board the fhip 
Fifhburn, then and ftill commanded by the defendant, to pro- 
ceed on her then outward-bound voyage from London to 
Riga, in Ru/I^a, and back to England, at the rate. of 
61. 1 6s. 6d. per month, wages. 

That the faid fhip, with the plaintiff on board, proceeded on 
her faid voyage, and arrived at Riga, in Ruffia. 

That on or about the ift December, i8oo, and whildtbe faid 
fhip was m fiich Ruffian port, an embargo was laid by the 

RuiEaa 
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Ruffian government on all Britifh (hips then in the ports of * 
Ruflia, which continued from thence until the 28th May, 
1801 ; and the faid plaintiff and defendant were taken, by 
order of the Ruffian govdrnment, from tiie faid (hip, and fent 
into the interior of that country9 where ihey remained dufr 
ing all t .at time, not being at liberty to depart from thence; 
and on the termination of fuch embargo the faid fhip returned 
to England. 

That ull wages have been paid the plaintiflF, except dpring the 
period of the faid embargo. 

paced the loth February, 1802,. 

ToHK Watson examined by Mr, Espinassb, 

^. Had your (hip this cargo on board in coming home ? 

^. Yes, fir, 

Mr* Serjeant Shepherd. Give me leave to a(k you a qucf-« 
tion or two.. You have brought ^n a£l|on alfo agajnd thisi 
faptain? 

A. I havc« 

^ Now? do you and the prefcnt plaintifF, and others, join to 
fuppoi t each other in thefe aftions, in paying the cofts ? Do you 
pay any part of thefe cofts in cafe the plaintiff ihould not re-? 
cover ? 

J. Yes. 

^. See that you underftand me; I do not wifii to entrap you, 
Each of you have brought an action againft the captain? 

A. Yes. 

^ Have you not agreed to join together, and to p?iy the cofls^ 
of each other's aftion ? 

A> Undoubtedly. 

Mr. EsPiNAssE. Are you bound to pay any part of the cofts 
^f Fillier lofes this aftion ? 

A, I ftiall pay my own, and Fifticr will pay his, 

JjordAhv AHLEY. Is that fo ? 

/t. Yes, my lord. 

JLord Alv anle y- I thought ydu faid otherwifte, 

Mrs 



Mr* Serjeant CocKstL. You have employed an attorney ia 
your own adiion ? , 

^. I have. , 

^ And you are to pay the cofts of your own caufe, and Fifher 
is to pay the cofts of his if he lofes it ? 

^. I am only to pay the co|ls of my own caufei 

Mr. EspiNAS^E to the witnefs. Now, Watfon 

Lord Ai^VANj-EY. Only let me know what the fa£ls arc. 

Mr. Serjeant Sh^phbk.D4 I will produce two or three witneflcs 
who will tdl you all that pafTed in Ruffia. 

Mr* Serjeant Co(Ckei.l. We have almoft afcertained It our- 
felves. 

Mr. EspiNASS^ to the mtnefs. Now, Watfon, you failed in 
this {hip from this country to Riga ? . 

A* Yes. 

^ You figned articles on board this fhip ? 

Mr. Serjeant CocidELL. Sir, all that is admitted. 

Lord Alvanley. He was a mariner on bo^rd this Ihip. 
Bring him to Ruili^f 

Mr. EsPiNAssE. You failed to Riga; how long were you 
kept there ? 

A' I was kept there fix months. 

Lord Alvanley. What was the name of the (hip \ 

A. The Fiftiburn, my lord. 

^. AnEnglifli fliip? 

A. Yes, my lord. 

Mr. Espinasse. When were you liberated ? 

X(?rJ Alvanley, Firfl alk him v<rhen they arrived at Riga^ 
and what happened. 

A. We took two thirds of our homeward-bound cargo in. 

^.♦Did you take in any of your cargo before the Ruffian em- 
bargo was laid on ? 

A. We took in two thirds of our homeward cargo. W^ went 
out in ballafl. 

Mr. Espinasse. Now when the embargo was laid on, what 
was done with you and the fhip ? 

A. When the embargo was laid ouj which v^as on the 8th or 

^thof 
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9tK of the month of November^ we were taken out^f the fhip, 

and were marched up the country. 

Lord Alvanley. How long were you fuffered to remain 
on board the ihip, after the embargo took place^ before yon were 
marched up the country ? 

J. From about the 9th of November till the 28th we remained 
on board the {hip, and were then marched inta the country. 

Mr. EspiNAisE. How long were you kept there i 

A. About fix months, to the beft of my knowledge. 

^. When did you return to the (hip ? 

J. We returned to the ihip about the ilSth of 29th of May. 

^ Was the captain and the reft of the crew with^you ? 

A. The captain was in another room ; hiiX. we were under dic^ 
care of the captain. . , 

^. The crew were kept together ? 
• A. The cre;iv were. 

Lord hhw xvL^Y intirpoftng* How many did the crew coiw 
fiftof? 

A> We had about feventeen hands on board. 

^ Do you include the captain ? 

A. There were fevenieen hands with the captain. 

^ How many of them were Englifh, and how many were 
foreigner^ .^ 

A. We had four Americans on board, and two foreigners ; but • 
they did not go into the country with us* 

^. What then? 

A. There were two Swedes arid ft Spaniard. 

Lord Atv ANLE Y. Thefe make three foreigner*. Now ^ 
him how they were difpbfed of. 

Mr. EsPiRASSE. Were all the reft Englifti? 

A. They were all Englifh and Irifli. 

Lord Alvanley. Very well, they were aH Britiflb* 

Mr. EspiNAssB. The reft were Britifh feamen ? 

A. Yes, fir. 

^ Now, what took place with regard to the foreigners? What 
was done witli that part of the crew ? 

A* The Spaniard and the two Swedes did not go tip the cotin- 
try with us, 

^. Were 
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^ Wei^ the reft of the crew theni the Bnti0ifailors, brought 
up the country with the captain? 

ji. Y?$, fir> 

^ Did the captain continue with you while you were fo fent 
into the interior of the countryj and keep the command over you 
while there i 

A. He did. , 

Mr. Serjeant CocKELL. Were the four Americans marched 
up the country with you ? 

A. Yes, fir. 

JI4r. Serjeant Shepherd. They could not diftioguifii the 
Americans from the Britiih failors. 

ieri Alvanley. You were marched five or fix hundred 
tniles beyond Mofcow, were you not ? 

An My lord, we were not in that quarter of the world ; we were 
marched to a place called' Dorpat, at the diftance of 230 verfes 
from Riga. Three verfes make about two Englifli miles ; fo that 
the diftance in Englifli meafure was about 153 mile;* 

Z(?rJ Alvanley. How did you go? 

A. We walked it. 

^ Did the captain walk too ? 

A. The captain had liberty to ride, becaufe he had money* 
The captain went with us, and had the command of us all the 
'time. ' 

i^. EsPiNAssE, Now, who provided you with neceflarics* 
and at whofe expence ? ' 

A. From the Ruffian government we had fo much a«day. 
We had a certain allowance, but that was infufficient, and we 
were forced to pawn our clothes* 

^. Was part furnilhed by rhe captain— Did he provide you 
any thing during that time ? 

A. No ; nothing at all. 

^ Was the money iffued to you man by man, or did it go 
through the hands of the captain ? 

A. It went through the hands of the captain, 

^, After you returned to your fhip, was any thing done to her 
by the orders of the Ruffian govermnent ? 

A* Yes, fir. ^ 

^ Wher 
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j^. When 7011 came back, what was done to your (hip by tttf 
Ruffian government ? 

Lord Al V ANi^ Y. Did you come back as yoii went ? 

A. Yes, only we had no guards in coming back. 

^ When you came back, how did you find your (hip ? 

A The (hip was made as good as the captain was pleafed to 
have her. There was a furvey on board, to fee what was miffing^ 
and every thing was made good. 

ilff. EspiNAssE. Whatjwas done ? 

A. We had her caulked all over. 

Lord Alvanley. You fay (he was put in repair at the ex-. 
pence of the S^uffian government ? Was sfny money iiDTued by the 
I^u(&an government to the (hips or crews ? 

A' None that I know of* The (hip was made good and fk 
for fea. 

^ Was any money iflfucd on ^ccoupt of that (hip ? 

Mr. Serjeant Shepherd. Afk him what he knows of his 
own knowledge. 

A' None that I know of. , 

Lord Alv ANLEY. You have made the captain the defendant 
here. 

Mr. Serjeant CocKELL. Yes, my lord. 

Lord Alv ANLEY. Why did you not make the owners the 
defendants? 

Mr. Serjeant Cockell. There is a greater degree of difficulty^ 

Lord AhVAHLEy interpofing. There is nothing upon earth to be 
done, but to tell the real truth, to ftate the faifts fairly and candidly, 
and to let the lawtake its courfe. The qucftion is, Whether the 
feamen ought to receive wages or not during that embargo ? That 
is a queftion ot law. 

Mr. EsPiN AssE. What did the captain pay you ? 

J. Twelve copecs a-day : a copec is little better than a farthing- 

Mr. Serjeant Shepherd. The Ru(fian government made an 
allowance to the Britifh failors, while they were detained in the 
country, of fo much per day. But that was found not to be fuf- 
ficient for their maintenance ; and therefore the Brici(h merchants 
agreed to make fome addition to that allowance* 
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Lord Alvavl^Y ti the nvttnefs. You had fomething moW 
)ddbd to the allowatice tnade by the Ruffian government ? 

A. The captains of thp different ftiips received fomething more, 
iind did with it as thdy thought proper. I received fome part of if 
when I came to England: 

^ Had you not the benefit of it ivhile ydu were there ? 
^. No, fir; 

Mr. Serjeant Cockell. That went through the hands of 
Jour captain ? 
A. Yes, fir; 

Mr. EfepiNAssE. Do yoii know Aat any itioiiey ckme liitd 
die captain's hands which was not paid over to you ? 

A. I cannot certainly fay that ; but I know I received fome of 
that money which I ought to have had from him while I was de^ 
tained a prifondr in that country; 

LDtd Alvanley; Where did that money cbnife ftom ? 
A, I do not know ; but it was what I fhould have received 
while I was in that country ; but he (the captain) kept it as long 
as he could. 

Mr. Serjeant GocKELL. You were flapped under articles? 
A. Yes,\fir. 

^ Now, vvhen yoii came oti board again^ after your imprifon* 
ment, did you come into any new bargain or agreement ? 
A. None at all* 

Z,(?rrf Alvanley* ThatJs very material. You figned ai^^^ 
ticles when you went out^ but did not afterwards enter into any 
new articles ? 
Ai, I entered into no new articles^ ^ 

^ Did the captain ever teli you, yoii were td come on boatj 
again on any other terms, and on what terms you were to come 
back again ? 
A. No, fir. 

4^ Did he ever tell you, you were at liberty to go where yon 
liked? 
A. No, fin . . 

^ In the homcward*boun<i vdyagej thdn, tlife captain never 
told you, you were at liberty to go to any other ihip, or where 
youpleafedj 

^ 4- No, 
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A. No, fir. 

^. What did he tell you— Did he fay any thing about honf 
you were to be paid ? 

A* His anfwer was, when the men were grumbling about being 
paid — I have got the word of it ; your wage$ are going on all the 
time. 

^. Did you ever hear him fay that? — though that will not 
bind him unlefs it is agreeable to the law. 

A* When the men were grumbling, he faid— I have the word 
of It ; your wages are going on. 
• Lord Al^ ANLE Y. This muft be fettled by an a£l of parliament* 

Mr. Serjeant Cockell. My lord, I hope the fame thing will 
never happen again. 

Lord Alvanley. You may as well hope there will be no 
more wars ; a thing optandum fed non fperandum ; though perhaps 
there may never be fuch an embargo as this again. But the fame 
queftion viill arife — What is the confequence of an embargo with 
regard to the payment of fcamen's wages ? 

Crofi-examined hy Mr. Serjeant Shepherd. 

^ Mr. Watfon, I will now afe you a few queflions. How 
long had you been in RufSa before this embargo commenced ? . 

Mr. Serjeant Cockell. We will take it from your log-book* 
It is our common wifh that all the fafts (hould be accurately and 
correftly ftated. 

Witnefs, We arrived, to the beft of my knowledge, about the 
1 2th of Odiober at Riga, and the embargo was laid on, on the 
8th or 9th of November. 

Mr. Serjeant Shepherd. When the embargo w^s firfl laid 
on, was there any guard of Ruffian foldiers put on board the 
fliips ? 

A* No, fir; but they were planted along the coaflr, fo that we 
could not go on fliore. 

^ When did the Ruffian guards come on board the fhips— 
Was it on the day you were taken out, or before that time ? 

A. The Ruffian guards came on board the day we were taken 
out oPthe {hip. 

^ Waa 
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j^ Was your (hip's company inarched up the country alonei 
or with the crews of other (hips ? 

A. We went along with the crews of other (hips. 

^ Were you clafled in certain numbers under thelnanagement 
of the different captains ? 

J. Eveiy (hip's company was under the command of their 
own captain. 

^ Do you mean to fwear that ? 

A. In regard of mifbehaviour on the road, if we mKbehaved, 
they 

Lord Alvanley 'ifiterpofing. Brother, we are aware this is 
not the fame as we had before from Cronftadt : this is from Riga, 
quite another part. 

Mr. Serjeant SHEPHERD. When you fay that every (hip's 
crew was uilderthe condufi; of the captain all the time, do you 
not mean that the captain of each crew was made anfwerable for 
the bad condu^ of the crew, and might get them punifhed if 
he pleafed ? 

A, Yes, fir. 

Lord Alvanley. If any body milbehaved, what was done ? 

A. They flogged him, fir. 

^ Did it, in point of fa£t, happen thkt any body was cor- 
reaed ? 

A. None belonging to our (liip's company. 

Mr, Serjeant Shepherd. You fay you were all put under 
your refpeftive captains for your behaviour ; if thefe captains 
complained of any of you to the Ruffian officers, then the Ruffian 
officers would puni(h you i 

A* They would, fir. But our crew was orderly. 
• Lord Alvanley. All that is fuppofition, and there is no hSt i 

Witnefs. I have known it to be done, but not on our crew. 

^ No, but on other crews ? 

A. Yes, fir ; that did not happen to our crew, - 

Mr. Serjeant Shepherd. Were you kept under guard all the 
time ? Was there a guard fet over you while you were up in the 
country ? 

-rf» There was no officer kept over us. 
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^ I do not mean that; but whether you were under the €Qn« 
jX0}i\ of the Ruffian officers. 

ji. Notiat ^IL 

j^. Were you not obliged to return to your quarters withlp a 
<:ertain hour ? - 

JLord AlvanleYp Were you not called oyer every morning 
ftnd every night ? ' 

jt. No, fir J but we were obliged to be at the houfe, where ^c 
.Vcre quartered, by the hour of eight o'clock. 

Mr. Serjeant Shepherd. Captain and all ? 

^. Capiain and all. 

^ How far were you permitted to go from thp place where 
you were lodged ? . ' 

^,.We might gq about tlie diftanpe of a mile and a ha^lf or 
fwo miles* 

^. Now you have told us fome part of the cargp was put o^ 
|?p^i'4 before ypu marched pp the country ? - 

ji. Yes. 

^ How much of it was put on board ? 

^, Two thirds of it. 

[^ Did you find that on board when ypu came hack ? 

^. We did notf 

^ When you returned back tp the fhip you did not find thj 
' If argb on board ? 

^. Nq^ fir J it wa3 taken out by the Ruffian government^ 

• X'0r4 Alv ANLEY. Was it reftorpd ? . 

u^. Yes, fir. . 

'^ Was it put on boar^ again ? 

'^. 1 1 was. _J 

Jkfr. Serjeant Si^epherd. By whom } ' 
' ^* Wp took it in ourfelves again. 

gE^ri Alvanley. Was all of it fafe ? » 

^. Yes, fir : thfsrp was no complaint. . . 

Mr^ Sfrjecint 5hpphj:rd. Now Watfop, do you not kpow 
tlierp was a certain allowance ipade by the Ruffian gpv^rnraem:?- 
J know it was not enough — at fo much per :nan - 

. ^r Yes, fir. 

,^. For captains and all ? 



A. For captains and all. The eaptain and males had a difli of 
ffleat fronr the foremaft man. 
' , ^ How long were you up th^ country ? 
, A. About fix months, 
^. What town were you marched up to ? 
^. To a town they call Dorpt or Dorpat. 
V i>rf Alvanley. How many Englilh miles were yon ' 
marched up the country ? 

A, About 230 verfes, and three verfcs make about two Etig-r 
}ifli miles, fo that we were marched about 130 Hplilh miles up 
the country. 

^ Thea you were not marched a very great way up the 
country. The others, whofe cafe was lately before this court, 
travelled 600 miles beyond Mofcow. 

Mr, Serjeant Shepherd. ' Did the two Swedes and the Spa* 
niard return with you to England ? . ^ 

4. No, fir, 

Lordhjhyt^'^'i^^^* Yo^didnotfind them when you came back? 
A. They were gone : they went to fpeak to the confuL 
^ When you <3ame back they were gone ? 
yf.Tes. 

Mr. Serjeant SrtEPHERD. Was there any American conful 
jttRiga? . , 
^. No, fir. 

^ Was there a Spanifh conful there ? 

A. There was. But the captain would not have taken them 
back again. 

i^iALvANLEY. What are you fpeaking about? When 
they came from their conful, what did you hear, if you heard any 
thing pafs between the captain and them ? 
A. This was before we went up the country. 
^. The Swedes and Spaniards were all gone before you came 
})ack ? 

A. Before we were marched up the country they went up to 
their conful. 1 do not know what palTed between their conful 
and them: but when they came back they were not certain 
whether they would come on board again. The captain faid, he 
FpuJ4 not take them i>n board again, unlefs they would enter into 
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frdh articles. They wanted to come on board again, but the 
captain faid, No, I will not let you come on board again. 

Lard Alvanley. How long were they abfent ? 

jf^ About two or three days. I cannot be' certain. 

Mr. Serjeant CocKBLL. Well. - 

yf. The captain would not take them on board again unlefs they 
nvoiild fign freih articles. 

Lord Alvanley. Did you hear him fay fo ? 

J. I did. 

Mr. Ser/eafSHzrHE^D. Watfon, how came the Suredc* 
and Spaniards to go out of the /hip ? 

A» One reafon was, they thought they were to fuiFer tlie fame 
as the £ngli{hmen> as being on board an £ngli(h (hip, and there- 
fore 

i^rrf Alvaniey. Finifli what you were faying ; and there- 
fore what ? 

jt* They thought they fhould fuSer the fame with us^ and 
fljereforc ihey went away. 

^ They did not aik the captain leave ? Do you know how 
ihty came to leave the fliip? 

J, They would not fign frefli articles, and fo they left the fliip$ . 
SLTii the captain would not let them back. 

Mr, Serjeant Shepherd. They thpught they were going to 
be made prifoners as the Englifh failors were ? 

J. Yes, fir. 

^ And therefore they left the fliip ? 

j/. Yes, fir. 

^ And dra they go to tlie conful when they left the fliip ? . 

•/f. Thcyv all went to their conful. 

^ You were all made prifoners ? 

A. There was an embargo laid on us. They were not certain 
whether they fliojild come on board the fliip or not ; and the 
captain faid, I will not receive you without entering iQto frefli 
articles. 

Lord Alvanley. Now do let me underftand this : Who were 
they who were to fign frefli aKicles ? As you continued on board> 
why did not they continue ? _^ 

•rf.Thf 
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A. The reafon was tfaisf he (the captain) wanted to catch diis^ 
Co make them forfeit their wages. ^ 

^ Do you recoUeft as well as you can. You fay they came 
back again after they had been abfent two days ? 

A^ He faad they had forfeited their wages by going away from 
the fhip without leave^ and that.he would not let them come bide ' 
without fre(h articles, 

^. You heard him fay fo, did you ? 

A. I did. 

^ Do you remember them going away from, oa board the 
fliip? 

A. They went away dire^Iy. They went away as fooa as 
they heard of the embargo. They went away before we were 
taken out of the (hip. 

^. When they heard of the embargo they went -to tlicir conful^ 
a« you tokl us before : Do. you know nothing of what became of 
the Spaniard ? " 

A. He got a fliip to come home again. 

^ How much did you receive when' you came back tQ Eng- 
land, over and above your wages,^ and which you fay you ought 
to have had in the country \ 

A. To the bcft of my knowledge, either four or five oiMes, 

^ They did not pay you in rubles^in England. What did they 
pay you in Englifli money ? I fee you will foon talk RuiHan in- 
ftcadofEnglifh, ' '^ 

A. About zos. 6d. in Englifh money ; for the money I ought to 
have bad when I was in Rui&a to do me good. 

^ How much over and above your wages out and home did 
die captain pay you after you arrived in England ? 

A, About IDS. 6d. 

^ No more ? Are you fure of that f Rccollefl: yourfelt 

Mr. Serjeant Shepherd. There was a contribution raifed 
by the Britiib merchants in Ruffia and in England, and fome.part 
of it that was raifed in England had not re^iched thefe failors when 
they were liberated ; and therefore they received that part of it 
after they arrived in England. 

Zr^rJ Alvanxey. lam of opinion as they go for wages, 
during the time of die embargo it would be but fair, as the mer^* 

chants 
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thants in England might think they were liot entitled to vrigeSf 
and for that reafon they might advance them a fum of money-^1 
fay it would be but faii* to fet off that fum as againll their wages 
during that period, if it'fhall turn out that the Court (hall be of 
opinion they are entitled to wages. It is a queflion of law whe- 
ther they are bound to pay wages during this embargo. If, the 
merchants believing the failors were entitled to no wages, and in 
order to make their fituation more comfortable, a coniiderablefum 
had been paid, the failors could not take advantage of that ; but I 
ihould have faid that ought to be taken in, on account of wages. 

Mr. Serjeant Cockell. That was paid on account of 
tfieir wages* 

Z^rrf Alt ANiiEy. If it i;Verc only los. 6d. it is not worth 
talking about. If the merchants of this country thought, with 
very great foreign authorities, that by law the mariners were not 
entitled to receive wages during that period, and they did what 
the humanity of this country called upon them to do, to make a 
compenfation for wages they had loft, and for the rigour they 
had fuifered ; at the fame time, if that fmall fum was only re-* 
ceived, it is hardly worth talking about. 

Mr* Serjeant Shepherd. Though a confiderablc fum of 
money was raifed by way of contribution for the English failors, 
it is not die wifh of the merchants to have it fet oiF. 

Zrorrf Alvanley. I underftand the merchants fay, by the 
law of England, during an embargo, the failors have no right to 
any thing but .maintenance. Some foreign writers fay they are 
to have wages. Now the court is to decide whether they are 
entitled to any wages, and what, or not. Now, Brother Shep-^ 
herd, 

Mr. Serjeant CocKELL. Brother, have you any facts to add ? 

Lord Alvanley to the wttnefs. What paffed when you 
came home ? . ^ 

A. The fliip came home, and delivered the cargo at Ply- 
mouth for government. • 

^ Do you know what freight was paid ? Wag it fo much 
per month or per voyage ? 

ji. Th(B fliip was chartered for the freight. 

Mr. G AS£L EE. The feamen*5 wages were by the month* 

Lord 
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Lord AlVanley. State thed in your cafe what the charter* 
t)arty was. If by the law df England an embargd is only the 
JfuiTpenfibn of the Voyagfe, but no interruption of the contradk be- 
tween thfe Freighters, Sailors, aiid Merchants; if the freight was 
at fo rauch/^ mmth^ the freighted would continue getting freight 
kll the time^ On the other hand^ if it was fo tnuch per ton or ' 
the voyage only, it might throw the hardfhip the other way. n 

What (faid his lofdfhip to the wimefs) did you receive ? 

A. When we came to England he paid me for the time I was 
on board the fhip, and not for the time I was in the country. 

^ And 1 fuppofe he paid the others'the fame; and you faf 
that is all that has been paid you, except lOs. 6d ? 

A. Yes, fir* 

^. Hov^r much werfc the articles ? 

A. Six guineas and a half per month. 

Mr. Serji CocKELii. My lord, that is all on the written 
admiffions. 

Mr. Serj. SHBPHERDi The charter-party, if it becomes ma« 
'terial, may be iiated* 

Mr. Serj. Cockell. Wc fliall ftate it from the charter- 
party. 

Mr. Serj. Shepherd* I have only one or two fads to add. 
As this is certainly to be a cafe, it is hot neceffary I fliould 
take up thefe gentlemen^s time. It is a queftion of law on the 
facts, and whatever the law is, it mud take place* My lord, 
in the iirft place, I wiH put in to your lord(hip his Majefty's 
proclamation of the r4th of January, i8oi. 

Mr, Serj. CocKELL. Brother, before you put it in, I fliould 
wifli to know how you make it evidence ? 

IrW Alvanley. It is evidence of the fafl that he iflued 
that proclamation. 

Mr. Serj. Shepherd. It ftates this, my lord*, <* Whereas 
his Majefty, ^c.'^ 

Mr. Serj. Lens* It is legal evidence, there wasfuch ^pro-ij 
damation iflued. 

Mr. Ser/\ Sheph erd dated the fubftance of it. 

♦ Vide Appendix. 

D . jLtrJ 
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Lwrd Al VANLEY. Let that be put down. 
Mr. Serj. CocKELL. We (hall put it down, my lord. 
This proclamation was iffued on the 14th of January, ilOX, 
and appeared in the Gazette on Tuefday, January ao, 1801. 

Captain Reynolds examined bj Mr.^Serj. Bailey*^^ 

^ What fhip did you command ? 

A» The Thefcus. 

^ ' Were you at Riga at the time the embargo was laid oa 
by the Ruffian government ? ♦ 

A. Yes, fir. 

J5; I believe you were alfo marched up the country with the 
drew of the Fifliborn, were you not ? 

J. Ye, fir: 

^ How did they take you from on bpard your fhip ? 

A. With a guard of foldiers, fir. 

^ How long did the guard of foldtcrs continue with you i 

A* The guard of foldiers continued with us till we got to 
Dorpat. The captains were at liberty to go on at fome diftancp 
to get accommodation for the men on their arrival. 

^. Was each fhip's'crew under their own captain ? 

A* Not particularly, but with a view to have an eye over 
their conduct : an Englifii failor was punifhed by one of the 
Ruffian officers for mifbehaviour on the road. 

lAnrd Alvanley. They puniftied him without his captain*s 
intervention ? 

A* Yes, my lord. 

^ But you faid the captains were to have an eye on their 
conduft. Were they refponfible for their conduft to the Ruffian 
government ? 

A. They were fo far refponfible that they wei-e to report 
theirxonduct once a-week. 

Mr. Serj. Bailey. When you got to Dorpat how were you 
placed there ? ' 

A. We were quartered on the diffcrcht gcntlcxxicn's eflates in 

and about ch^ town» 

^. Were 
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j^; Were any foldiers there for the purpefc of watching you ? 

A» There /were two regiments of foldiers in the town. 
What their purpofc might bq I cannot fay. ^ 

Lord AtvANLEY. . Were you quartered in barracks or in 
different houfes ? - 

A. In different houfes, my lord. 

Mr. Serj. Barley. How farwiight you go ? Were you re* 
ftriaed? 

jd. We were to be at quarters at eight o*clock. 

J^. ^ere you refcridlcd as to limits as well as to time ? 

A, About two miles were the limits. 

^ What allowance had you for each man In Englifh 
.money ? 

A. About three-pence halfpenny a-day^ 

Lord Alv ANLE Y. You, Captains, a« well as the men ? 

A. Yes, my lord, we had the fame allowance as the men. 

^ You had about three-pence halfpenny per day in Englifh 
money? 

A. ' Yes, my lord. 

Jlfr. Serj. Bailey. Was the money iffued to the captaint 
or to the men ? 

A, The money was Iffued to the captains. ^ 

\^. What was the reafon of that ? 

A> I apprehend it was becaufe they were diftributed in dif* 
ferent parts of the town, and fome fo far as three miles from the- 
town, 

^. Now from the time yon were taken from on board till 
the tinie y6u were permitted to return, were you prifoners ? 

A' We confidered ourfelves as prifoners. 

Lord Alvanley, They were prifoners. 

Mr. Serj. Bailey. Were you in all rcfpefts prifoners of 
war ? 

Lord Al VANI4EY. They a6led towards you as if you were ? 

A- We were provided for by them up to the extent I hart 
mentioned. 

.^. Was that fulEcieht»for the maintenance of every xtian ? 

J. It was very little for the maintenance of any man. 

^ I do ^-^ 
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j^ I do not know it wal too little in that country, I want to 
Ipiow that from you f 

A. They fubdfted fpme time on it^ but it was very littlcu. 
They had fomethin|; in addition froip the Ei^glifh merchants* 

^ When did they begin to receive that ? 

A* It might probably be at the epd of two months. 

^. The allowance by (he Rul&an governpiei^t was ^ fub? 
fiftence however ? 

A. Yes, my lord. Th^y di4 fubfift onjt It was too littlp 
an allowance, though more than their own foldiers had. 

^ Now you cannot tell how' ipuch they received befides 
oyer and above their wages put a^d home. Thi^ ^lan, the lai^ 
witnefs, faid he only received ios« 6d. 

A He received more tha;i that. That IQS. (Sfd. was \\rhat 
had not conie forward at the time w^ were liberated^ 

^. He fays he received three-pence halfpenny per day fron^ 
the Ruffian government; di^ the Englifli prifpners receive any 
thing more than three-pence halfpcpny a-day while they wev© 
detained in the country ? 

4. Yes, my lord ; they received nearly ^hree-pcnce ?i-day 
snore through the BritiHi merchants at Riga, 

^. When did it commence J 

A. In about two m^qths after we got into the country. 

^. Then about two months after you got into the country 
a fubfcription was fet on foot by the Eiiglifh merchants, by 
which an allowance of three-pence or three-pence halfpenny a- 
day was made to the failor^, in addition to the fa^ne fun^ that 
was allowed by the Ruffian governnaent ? 

A* My men had it. ^ , ^ 

^ And you fuppofe the crew of the Fiflibprn received thq 
fame ? ' ., 

A, I fuppofe fo. 

^. Which allowance was nearly as much as that of the 
Ruffian government, which the men received for fubfiftcnce- 
money ? 

A. Probably there might be fome deficiency in the Ruffian 
fubfiftence-moncy which was not paid for nearly fix weeks- 
I telieve, ray lord. Captain Ward's mea were deficient aboyt 

fix 
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4bc week^; and probably the laft witaefs might receive the los* 
64 which he has mentioned. 

Lord Alv ANJUET. No, no, it was after he came back herc« 
Let us have back John Watfon, 

John WnTSOvJurfier examined by Ln-d Alvanjle Y, btc. 

^ I alked you, Watfon, whether you received any thing 
over and above twelve copecs a-day, and you faid No. Did 
you not receive, by way of fubfiftence, fomcthing additional 
firpm the Britiih merchants at Riga ? 

ji. It was given to the captains, and I did, not rc'ceive money 
fometimes for a month. I fhould have had this money by rights 
in RulBa. 

J^. But do you mean to fay ^hile you were in Ruflia you 
only received three-pence per day. I fuppofe you received as 
much as the men of the Thefeus ? 

ji* I cannot tell what they received, but I know what I re- 
cefvedmyfelf. It was paid into the captain's hands, and he might 
do with it what he pleafed. 

Mr. Serf. Shkpherd. I do not wifh to fet it off, t wifh 
that to be underftood* 

Lord Alvanley. That is all. 

Mr. 8erJ. Shepherd. I wifli to examine the witnefs to af- 
certain this one fedk, when they took them out of the fhip. Did 
the Ruffians take abfolute pofleffion of the fhip ? 

Mr. Serj. Cockell. I dare fay they did. 

Lord Alvanley. The cargo was received, and when they 
returned" they found no cargo ; but it was reftored to them. 

Mr. Serj. Cockell. The Emperor Paul was dead. 

Lord Alvanley. Then that is all, gentlemen, is it ? 

Mr, Serj. Bailey. The cargo was taken out, and the fliip 
was in pofleffion of the Ruffian government. 

Mr. Serj. Cockell. Have we not got the faft, that they 
left the (hip with two thirds of the homeward-bound cargo on 
board ? And when they were taken out the Ruffians had taken 
pofleffion of her. 

Lord Alvanley. Where was the cargo of the fhip put ? 

jf. It was put into a warchoufe. 

Mr. 
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' AA*. GtOROE Todd examined by Mr. Gasilii* 

^ I believe, fir, you *rc a merchant at Riga ? 

jf, I am a merchant at Riga. 

^ Do you know whether the Ruffian government took 
poffeffion of the veffel called the Fifhhurn among Others ? 

A. I know they did, and kept poIFeffion of her during the 
whole time the men were up the country. 

Lord Alvanley- They took the cargo out and put it on 
fliore ? 

A, They kept it under their care. 

^ Now what is the whole amount of the wages according 
to the articles, fuppofmg the voyage to fubfift the whole time ? 

Mr> SerJ. Cockell. By the written admiffions they "amount 
to 45I. 17s. 6d. 

Lord Alvanley. Gentlemen of the jury— .You will find a 
verdi£k for the plaintiff to that amount, fubje£): to have a cafe 
made for the opinion of the court, whether, according to the law 
of thi^ land, this plaintiff is or is not to be paidthefe wages, or 
any part of them, and what;^ during the time this ihip was iii the 
poffeffion of the Ruffian government, and while the captain aiKi 
crew were fent up the country and detained as prifoners. This 
is a matter of very confiderablc confequence. And in cafe an- 
other war happens the merchants will provide what fhall be'done. 
It is very eafy to do that by articles. But that has not been done 
here, and therefore the law muft determine on whom the lofs is to 
fall. It is very hard, on the merchants if they have undertaken 
to bring a loading from Ruffia at fo much per ton. During the 
time the fhips have been kept there they might have performed 
feveral voyages. They have been kept all this time,' and there- 
fore the owners of thefe fhips will receive nothing at all, and the 
qneftion is, Whether during this time they are obliged to pay the 
failors their wages ? That ought not to be -decided by a judge 
and a jury. I conceive after the fa£ts are afcertained it ought 
to receive the ©pinion of the court, 

Mr. Serj. Shepherd. The befl: way is to put it in the fhape 
of a cafe, and let it be turned into a fpecial verdict, if it fhall be 
found neceffary* 

Mr. 
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, Mr. Serj: CocKELL. I will tell you yfihy I have a. great ob* 
jeftion to that, confidering the fltuation of the feambn.... 

Lord Alvanley; Do you except to its being turned into a 
fpecial verdift if it fhall be found neceffary ? 

Mr. Serj. BaiIeV. A great fum of money is depending on it. 

Mr. Serj* Shepherd. In every way in which \t can be 
confidcred it is moft important, becaufe it is nccefliry to have a 
full decifion on theifubjeft. 

Mr. Serj. Cockell. The importance of it does not arife 
out of the difficulty. 

Lord Alvanley. You muft leave that to the court* The 
court if they think it necefli^ry will defire it to be turned into a 
fpecial verdid. 

Mr. Serj. Bailey. That is all we want. 

Lord Alvanley. If the court flioud think fit, they will order 
k to be turned into a fpecial verdidl' 

Mr, Serj. Cockell. Then I think the jury muft find the fafts. 

JLorrf Alvanley. Then the cafe muft be fettled as a fpecial 
verdia. There certainly wa^ no new contrafl. The only quef- 
tion is this, Whether the coptraA fubfifted to all intents and pur- 
4)ofes ? See what the evidence is— The captain fays to the 
Swedes and Spaniard who had left, the fhip without leave, Go 
al>out your bufinefs ; you have forfeited ^your wages by going 
away from the fhip. There is nothing at all of that in this cafe, 
but the queftion ip, Whether during an embargo a failor is entitled 
to his wages ? 

Mr. Serj. C0CKEJ.L. There was a fimilar cafe in the court 
of King's Bench. - 

Mr. Serj. Bailey. That was a very diferent cafe. The 
failors there were on board the fhip* 

Lord Alvanley. - It is a very hard cafe for the owners. 

Mr. Serj. Shepherd. It is a cafe of hardfhip either way^ 
but the law muft take its courfe. 

V 

Verdia for plaintiflFfor 45U 17s. 6d. futjea to a cafe for the 
pinion of the court. 
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Mr. SERJEANT LENS. My Lords, this was aa adiofl 
6f affumpfit brought by the plaintiff, who is a Britifh feamaii, fot. 
wages, and tried at the fittings after laft Hilary term, when a 
verdiA was found for the plaintiff for the fum of 45K 17s. 6d» 

fubjedt to the opinion of the court on the following 

\- 

CASE. 

<« The plaintiff, on the 6th of September, 1800, executed 
articles to ferve as a feaman, in a Britifh fhip called the Fifhburn, 
of which the defendant was mafter, at the wages of 61. tds. 6d. 
per month, on a voyage from London to Riga and back again ; 
and he accordingly failed on board the faid fhip, which arrived 
at Riga on or about the 12th day of Oftober, in the fame year., 

** On the fhip*s arrival at Riga the captain proceeded to take 
in a cargo of timber and deals, and had fhipped about c wo thirds 
of it, when on the 8th or 9th of November an embargo, by order 
of the Ruffian government, was laid on all Britifh fhips in the 
Ruffian harbours. 

" From the time when the embargo took place, guards were 
placed along the fhore, to prevent the crew efcaping from the 
fhip, until the 28th or 29th of the fame month of November, 
when fuch part of the crew as were Britifh and Americans were 
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taken out of die ihip. by a Ruffian guards , and. luarched. 150 
iniles up the country, to a. place called ^Dorpat ;. bgt (ucb pacjC., 
"^ fifthtcrevi as were not BxiuQx or. American fubje^Sts^ nanc)icJy> 
one Spaniard and two Swedes, were peraiicted by the Rufi^^n gq* 
vernment to remain at Riga. 

<* The crews of other Englith flxips ;then at Riga were alfo) 
2$ the fame tim^, marched to Dorpac, and the crew of each fhip 
marched together under the care of their refpe£trve captains, who . 
were made refponfible .for their good behaviour, and whO), iofki 
^aie pf mifbehaviour, was to complain to the officer who com^ 
9>apded the guard which accompanied them« 

*« The captained the crew (including the plaintiff) remained 
up |be country vntti the 28ti^ or 29th of May; during Which 
time, thpy ..were kept in at ceitain hours aiid within certain 
bounds, and friom the ti^na tliey were taken from th^irihips, they 
were treated as i^ they bad been prifoncrs of war, 

** During the time the captain and crew were yp the country, 
the cargo had been taken out of the (hip by tfae.Ruflian govern- 
iDent, and deppiited on ibore, aud (he fhip was taken pofleffioa. 
©f by the Ruffian?, 

** That on or abouf the faid aSth or 29th of May, the faid 
captain and crew were marched back in the fame manner to 
JRiga. . 

** That the fhip afrerwards took in a full cai^o and returned 
to Plymouth, according to the charter-party, and the plaintiff did 
bis duty as a feaman durii^g the faid voyage, and the (hip rc« 
ceived full freight at fix guineas per ton* 

** During the time the cs^ptain and crew were up th^ 
country, the Ruffian government made a certain allowance, by 
the day, to each man ; but it was fo inadequate, that they were 
forced to pawn their clothes for further fupport: the money 
. liTuisd by the government for their ufe was paid by,the.hi^n4^ of 
tlie captain, to whom a)fo an allowance was made the Uw^ M 
to the common meq. 

•♦ After the captain and crew returned pi^ board the (hip, th«| 
Ruffian government fcnt a pcrfon on board to repair the (hip, 
which had fuffered during the abfence of the crew, and flie was 
^aulkod and repaired at tixe .pa»^cDC« ojf the Ruffian guvernmenu 
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^'Ko fiew aiticf eir tihnrcf figned olt' a&M for by the citptamf 
ifbf did any thing pafg bctwftii Afe e^pcain and tBe Bricifii aiid 
Ahierieto failors, reTpeAing any riew cootfact; but die ptathtiflT 
and the reft of the crevir returned t6 England widipiit making 
any new bargain* 

*^ Immediately on hearing of the embargo, the Span&rd and 
the two Swedes had \tk the fhipy to a^oid being made prifonerif- 
^i^ the EngK(h, and went to their refpeftive confuls. Two' 
dtlyy afterwards they returned ; but the captain refufed to take 
t^em on board, unlefs they would fign freih articles, alleging 
that by leaving their fliip they had forfeited dieir wages ; tbia 
ttiey refufed, and in confcquence ncrer again joined the ihip; 

** The plaintiff receivM all his wages for the toyage, accord* 
ing to the artieler, of 61. x6s. 6d. per mohthy except during Ae 
time the fhip^vas in poffeffiohof the Ruffian government, and- 
tfie captain and crew fent up the country and detained as prU 
iohers, as before dated. 

^ The queftion for the opinion of the court, Whether the?* 
pAiaintiff is entitled to be paid wages during that period ? if he is^ 
the verdidl is to ftand, if not, the verdi£k is to be entered for the 
defendant. ' 

'< If the court thmk it proper, die cafe is to be tnrlud into t^ 
fpecial verdi£l. 

« JOHN LENS for the Plaintiff, 
«• JOHN BAYLEY for the Defendanf 
• ■ ... V' , ' 

Mr* Setjiant Lens then laid, The queftion for the Court h^ 
Whether under thefe circumftances the plaintiff is entitled to 
recbver } My lords, it foeiiis to me, from the cafe I have ftated, 
the general -queftion which was argued in this court the other 
day in a fimilar cafe * will hardly arife ; for it feems diat the fa£ta, 
ftated put an end to all queftion on the fubje£t, and clearly deter« 
mine the meaning of the parties. Every man who looks at the 
condud of the captain towards diat part of the crew that were 

* * ffiiere.. If not the cafe of Branch v. Harper ? The plaintilF, in that 
ca(e» was 9ifor§tgn f(^an who belonged to one of the Britifli Ihipt which 
were fequeftersd in Ruflia at the fhme time with the' FilUntnw' • 
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.condii^ to ibe Spaniard and the. two Swedott. and jconfidcts c^ 
jdifferent coodud which he hdd towards that part ^f ,th^ Qtpf 
jtlut wiere BiFitjifli md Americans ; nauft fee tha^ ixv^he. fapt^n'a 
judgment, Afi wnvauEt wUh r^aid to the SrUirfii ^nd AoQcricaf^ 
i^lors that W;ei;e.on board was a fubfiiUog. contrafi. Hh c;pq^ 
tjuA (hews, Aat in h\s ^pprcjhenfion tbt contraf^.Y^itb J^ai<^ 
t^ d^ Spaniard and the two Swedes, was confidcred tp be at W 
^nd:^ b^capfe the parties themfelve&.b^d left the 4^ip>< and had 
:goi|e away. In confeqnencp of that they:^ad put.aA-fipd tp 
',fhe agreeqieiit; ^and,. theiefore> .when after thef bad been Mp^ 
4fintkom theihip Ofro or,, three ^ys, an^ y^j^c^ V> T9tuxt^ 
iiaving ii(iade an application to ^e captaia ior ;t^at 4»)rp^^ 
ifc r^ufed to take them, on board nnlcft (bey. wpuld c^t<^ 
iitto new article^. The jcpndud of the .captain, in jibf 
^n& of tb« Britiib ^nd Amieri|;;an. lailoi:8>.4h«vKa,}d^nIy^ j^^ 
ip the apprebciif^on and uAderft^ifding qf. all tjhft-p^nifs^ n^ 
applied to tifeiBritiih fubje£ls and to ibofe of Afofrica, .that 1^6 
.cootra^ .ftpod i^ a (ituaaipn ,cp<nple$ely di^er^ent frpoi tbat,<^f 
ribe other ptrfons who had left the ihip^^ It is an a^tniifion t^ 
4bej>arties themfehres, the (Irongeft evidence that can jppflibly^ 
;jpro|dpcedf that they confidered the cpntradl with^tl^e Sj^^niaj^ 
and SJwoJes ,waa at ao end, beicaufe thefe, parties. hfid.^hpfeA^tP 
^abandon tfa^e,l)^p» and ^o,pnt an.cpdto theiragi^eeqaenc.; but th^, 
with regard to the f>tl^rs, that it was a valid fubfiding-HContra^. 
This is clear from the,diflFerqit manner in which they y^ere treatpd 
^ft'Oiathe other two« This being the cafe, the inference to \jjs 
.ydrawQ frpm. (he condv£l of the captain is clear.and tndi^ujfabje, 
md deafly afeer|ains the meai^ing of the parties. > It leaves ,tl]e 
general qui^ftion, .and^what is the e^bd of an embargo, quite oi^t 
of the prefent quKftion ; hecaufe the parties have.chofen tojput 
.^ir own conl(rn£tiop upon the contr^A. There was a time when 
Itmight be ftcgued, that this embargo tha; was laid on^ntifh Chips 
Jeft it in the option pf the parties to diifolve the concradk or npt 
as (hey ple^fed. .It might baye been argued, that the effL-d orthe 
,jQ9lbaf go W4Si that the .cpj^tra^ anight or might not proceed at 
dd^ pleafuie of either of the p^rtties. But fuppoiing either or 
JM^iQlsasit^ Ibal pow^^r, but ,that ii\ftea4 of txercifing it, 
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It^fteid bf ctettdcring the contraft at ah «nd; tliey have chofeft 
to proceed on it at'afufefiftirig contrail, and marked the differ- 
toce ivhere it it to be confidered to be at an end as farms it re* ^ 
lates to the Spaniardand'two Swedes ; whatever may Be deemed 
the eiFe<^ of an criibargo, when the parties by their condu£l havt 
eonfidered itas an exiArng contrafl^ I fubmie it-mtift be fo con^ 
Udered by the court. There is no law to prevent the parties from 
fo eortfideritts it. Thete is n« law that fays it is not legal for the 
|)arties to makeitk fubfiftingcontratft t and the captahi fo confidere 
SiUthefe men as continuing under the original contra<^^and does it) 
ejtprefs terni^ bring them back ia £ngland on t^e old contra^St. If 
^hat be fo,whalcvcr may be the cafe with regard to the cffed of an 
Mmbargo, aS I have already obfcrved; thciqoeftion^ hardly arifes 
.Sn thi$ cafe, when t^ey confider themfelves as aAing under the 
\>ld coYitfadt. '^ It is an ex;)Tefs declaration of the parties them*^ 
fel^el, whb'vfrerc certainly competent tb'confidcr the contra<Sk 
as ftHl fiibfiftihg: ' Ptftting thtargomtnt as.ftrdngly as may he 
ion the other fide ! if they knotting that fuch might be the effeft 
of ths embargo f if thty knowing theyhad an bpjiortunity of 
putting an end to their engagement, and db not chiioft to put an 
end to it) bm choofe to confider it asa fuMifting bargain, what 
^bjcftion can there be to it iii point t)f law? 'After all this is 
'over, they rcttsrned to PlymoatH,* and completed" their >^oyage. 
• WatS'ihercany objeftiom in point of Iaw to their ebmfng lo fuch 
a ^propofition, to confider the original agreeWieht a^ ftill binding ? 
There is ilo itafon why it fhbuU*ht)t be eonfidered Jegal. The 
)>artie?> if thfey had a powisr tb'pttt an end to-t^e contraSt, 
have nofflone it, but eonfidered it as a fobfifting cpntraf^ ; and 
they w^e competent ro enter into fuch a •proceeding. Thfc 
^[jueftion for your lordftitp's <leeifion comes to-be no-more than 
this : Suppofing the effe^ of the embargo to ^y that-thc inftaht 
St took place, the effc^ of it* was to empower either 4:>f<he parties 
to ptit an tnd to vhe contra6i> and the partiesHlid m>t do fo, Init 
ftill confi:dere'd the contiadi a^ exifting,- tliffe' onl/^^ueftion is. 
Whether the plaintiff is not entitled' to recover- 6n the foot- of 
^he old Engagement ? There was no new engagement entered 
into, or if there was, it was, in faft, to contiiiike the old coutraft. 
It comes to the fame thing, wliecher yov fuppofe^ that the oM 
, <;ontra& 



€dhtra^ alwiiyd fat)(iftcj^ or whether you fupp(rfV^«t th^ tai^ 

"KargoheceflafHyput-ah end to it, but char thepaianfeihy tKeif'ovm 

Irohiotary conddd revived it. Iffbc cbuft ihould thiift ft' is plaiii^ 

"from* thc-cbtidutft df the parties, that they: iMdt art efedlion ndt 

to vacate ifbe cbiilraft, but to cbntimie it ; th^y nofBaving W»ofcn 

to take any notice of flic tffefik of dfet embargo; it is to' hi fcWH 

Udered, I fiibmrt, as out of the fueftibn, ' The- Rflibum, after 

liafvhg'beefi detained fix iridtiths itt Ruffia, retufriS from-R*^a 

Ibavigit^iStljy the formercrewiwirtfthe exdeption oFftc Spamam! 

ttnd the IWo Swcdesi In this vhv^ of -coi^fidcring^tlie caft, tifc 

cbntraA is tobe coofidercdasifrib ihtemipawn hadiHlken phce. 

If that be fo, it will not be hdceflittty tbtrotoWt'the icbtfrt MA 

the other qoeftjon inthecaife. • -After* the cafe n^sfd* ably ar* 

gued the other day, and eveVy kuAority Cfte4; I ^o'not flati^ 

myfelf T could put the argument in- a new Ji*gW;*or hiake arfy 

addition to what was then ur^: but after aH^e awthbritftfc 

-fhat^were thentited^ I tafcr itthls-is a new ]ctft to be decided^bJi 

irs bwti.principles, and on its own "<:trcumfta«^^r'*€^a^fe' «o*^ 

of the authbntife that Were <*itW tipon'thi^t h^ltfibn- touih d«s 

I>artkufhi^ ijueftibii in thi« cafiK'^ ' ' ^^^ ^» ' '/''\ '^ -'^ ' - ^ 

- With itfgard* to the genci^ tStA of an etftbaFgd, from whicK 
I fttbmic there are nb ciriuittftUnces in 'this ^tfeW fiiffibioift 
•confcquence to diftingtiilh it; ait'o/dlnary embargo is fo farfroife 
T)Utting^an-cild to the co*trlGai- Ihat w hen '(he j Embargo i«-«- 
moved, thei^oyage may prodeefl in' the fam<e'««iwh*ief a« bdfo^ 

- Mr. Ji^ce Heath inteff^Jmg. JkM ihe^UeftJi>ri is^'Whe^ 
ther it fuiiperided the contraft in this cafeT *' ,•-''''«*• i*^ " "* 

Mri S^ijeatft Les^. If it fufpeflded tliecontTaS dutirig^hat 
interval, what is to be the cffeftof it ? Is it t^itit difrirtg the tittie 
it continues, the failors may go about arid* ^cwWriiito other coh*. 
trafts that may benefit themfelv^es, and that'kfb' rtbf" iilcohfifteiit 
-with the performance of their duty in' tfcis'ftiip^^lifcn. the em* 
bargo fhatl be at ain end ? . In *this fcafe, thefe failors could notdb 
"that. Their fituation of priforiers up 'the couHtry precluded 
thenA from <!f*^^Bkig into any other dontfaars that hiight be bene, 
'tficial to them. Then we may ufethc wordfliipenJ:* Ybu ma^, 
in the mean'^rinie, apply yourfelf to other bjrfinefe, or make 
ictbercontra^5;'but ydu-rouft cpnftantly ie^ yourfelf ia rcadi- 
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nA tf>r diftJ^vgiA^ yotird^ty qb boaird the ^Uhbyiii Ae mof 
-fsaem the ^m^ngo it ukea q£ Or is the eSkSt of die embargo 
IP put u jPQ^^^Q the coptr^ yn(h liberty to cither qftl^. party 
ipgO'On wit^i jt| iC^ pleaibs. The duration ^ thii intisrv^ or 
4>£lhii cmbaigo iswceiitaiQ, As the embargd .is aueQd):4 i^ith 
Jtk#t |pxiqefli^9ty, if the p|itie$ Te%ne -^r^/oi^er fituntioi^ 
fhiit iv^y .be polled II (uiptnCion u it is ,a ,(;pminua;9iice of the coiir 
fiBfiU.. Wl^p^the encibargp ^om^encc^^ Uiqwgh ^ac^i of ^Ae 
gwniv iw9m lit UbjBTty ux bre%k vi|^4ie/;qotra^.b|Ut4^ «pt^ ^e 
«mmd lh$re,^9y be (aid cp he iii^cjjde4 : bitf ^ tb^ ^9^^^^ 
js.not conciiiiiffd or xpiflmi after the emjbafgp^ that co^traft 19 
AAfonPS is jiiPt^ CQHtraa.fwfpc^dl^d, frut,^^ if a pontJ:a£^ gut ay 
, ^efid to ; it>giyfsJeave to eiiheruDf the pa^tjes to fay wheft^r thi^ 
H^mtisai^ will f vqr be l^ri^ jntp .^eA afterward^. ]^, whe^ 
^ einba^o^ cp^fes, 4u^ are-notread^, aod they %rtj\cf 9Wefft 
4ppeiiformi^;i?inwit4er,<rfthe ippp^ra^ iHi;elj.il^ .pppH^dkU 
«)5v f5rfp^d(»4>] b||»ufe;it w^HftitUe pptipji oL^fthfif .pf,|ltf 
-parjlies whf^hcEtfeftJW^cwal pf. it )ib^\4d cvpr ^ejj\agc,qr^4ipfc: 
^Hid. if it wWffl9tT««Wfid.iyl»t,i^ At ,in fubA?4^ff bvtt.fjiffolvipg 
the comraa^ro hoc vice? Icavingijt-^to .the pji^rtjies ,<<} ppt t^hcwr 
jfelves jUBdlr|be*i^P«ff«ndiiiQoa4 jbut(that is (^ptr,a.iufpfiMiftii of 
^e cowtraft, bur i«» iPi fadt, leajripg ii>cpjen to the parties tovrc- 
:CNtine it ,or PQty Lt^:iBpn4Bffe^:Jt,. or^tp.coaiider it as at an eQ4» 
.j^prdis^ H>!tbe'^tioa of ei^ie^pf.tbe parties. Jf/pj I fubqi^ 
that MJ^<aot.>a:fii<^j>foH^ .but; g ji^cjeflarydetermipatipn of ibp 
xontra^s fob^ lo this^that if ^Qth parties pleafe, ^^apdr^ifjt fuit 
dieir convenience, it may be revived and carried into e^qft. her<^ 
4fteri I ^bmijt. that is quite an appmalpus cafe, an^i apn i^pt 
ejunrai^ of finjr! cont^ft ,qf that fort* As I concei ve» ^vlfhqn eitb^r 
.pf the parties^ incpafe^eucerof an embargo,, if that be ^be i^tSo^ 
tpfir, maj^estiip ei^^ipn f\qt .to pjuifue the contrad, ^ is;in fpb^ 
i^ce ,puttipgf,i^i tfii to the .^Id con^a£k : aofi ^hencrer th^ 
r^onie ags^in> tha^ri^ ijdi^fitQi i^'^ivipg the p|d:pontm<St But if^ 
(llfis intfcrval they>wQre at liberty to purfu^ jt qt not* If /th^ 
jupe at liberty tppttrCue it on^ott ^he old contra^ dofs potbiq4 
^them; buttheold qqntra^rif jAot.ppt an end to^ .is fo f^ frogi 
«being Cafpendedj,|hat it b^^l^s oyer their heads all the timej^ coni-» 
.pclling.tbcfffciprhca'tbfi.Wwe awfi, ^o.qvry itima^^dl, ai|i 
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V 

Mres 115 Other iiber^ but toneiity ieipto ffftfblMiftyrtvtf dii^ 
is coiififi«nt Miiidi <te contra<a tAwiiat i* chair ih^ir buc che0Cia% 
tni8ai)ce of the old eoncrad coall intents and piirpafesi- 

My londS) vi^hac flxjiuld make tttis' ta>be ciOnfidtfr^ ^ contkin^ 
mce in die ftx>i<dey atcording-to iSkt ^otaiM^Ai^ of the €0ff4 
Ira^? If the Jailors ilTe liable to bold thetnfelvetf in readinefs^ 
if the embargo lafls only a few dayd, and if, in the mtedh tiiiie^ 
they are to be confidered as performing tlie fame contract' ; * what 
it this, but being under die operation of that i^ontrad ? 'Wliy: 
are they, with the captain^ faken ont of the (hip, aii4 carried ttp^ 
the coun&y, but becaufe they are ferving under the contrad:^ 
Why were they njtde prifoners, but becaufe of their relation to, 
the captain and (hip, and becaufe they were in the fervice of the 
ttkipi Why were thfey fo treated, but becaufe they, were fervi* 
ing under the operation of the contrad ? Why were they 
made to poform die moft fevere penance during that interyaly 
but becaufe they were in that fituation) and from their being in 
the eicecutton of that fervice ? Is it juft or reafonable that they* 
ihocdd lofe all befkefit froiii this interval ? Is ic tonfiftent with 
die principles of common fenfe diat they (houtd endure thu m^ 
eruel and fetrere part of their feryi<;«s, without any recompence 
D^hatever? I fliall fubmit to your lordfliips, that it is in plain 
oommon fenfe a continuance bf the old contrad* I afk-this quef* 
tion : Did they not, during the embargo, fuffer more irkfome and 
illore diftreffing fenrioe, whatever their rew^d may bef than they 
^re aware of when they entered into thid contrail ^ 

My lords, it feeina to me that is the fair way of ^onfiderin^ 
lilt (nVjtdt. I gire no opinion as to the effi»% of the embargo) 
bit if it was to put an end to the cbntrafk, and thefe perfotisr 
nvtnt up the coyntryi and when they were up the country^ werf^ 
t^edifaii with all dbe harOinefs and foverity poffible, becaufe they 
bad been navigating diis fliip, and had been in that fervice, ought' 
Aey not to be paid their Wages i If the eiFe£l of the embargo 
Was to put an end to ail ftlsition' between mafter and mariner, 
k haa not done fo in this cafe : the parties themfelves have de- 
ittMfti^ed, by their condoft, that it was not determined ; but, on* 
d^ contrary, a fubfifting contrafi;, a$ they did, in fa^, Tetura 
^mn^ «bd brought the ihi|> to thh coun^fy# Ac<eovding to the 

fair,. 
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Ikir^ p^ftn^ finpfe wty ef confidertng it, this was e purof 'the 
fervke moft irkfomeg moft 4vefc 4ad rtgoroifei^ Sft all its paits^ 
ar.d fur whichy in every principle of poHcy and juftice^ thefe* 
poor men ought ta receive a cbmpenfation« I am not abfe to 
find any cafe ihal bears much analogy to this embargo. Theri^ 
is the cafe of Chandler and Greases, % H. Black« Rep« 6o6.. 
That was the cafe of a feaman^ who was difabled frOni doing 
his duty on board, by a blow from the fall of a piece of timber;* 
and yec it was held he was entitled to wages for the wliolo' 
voyage. He.earned wages from this country out to Philadelphia, 
and the voyage was back again to this country.. He was left 
behind at Fhiladelphiay and it was contendedithar put an end to 
the fervice. But he received the recompence that belonged to 
that fervice* He received his wages for the hombward-bonnd- 
voyage, though he did not return to England in that ihip« 

. With regard to the embargo itfelf» I cannot find any thing 
like it. What was faid the other day^ when the general quef-* 
tbn was argued much more forcibly than I can pretend to do^ 
{hews there are ao cafes that can be cited in point. Valin does 
not leave one^ any clear line as applicable, to the laws of £ng« 
land. He profefles to draw no clear line as applicable to 
their own laws. What, he fays feems to be no more than 
inferences, and commentaries on thofe ordinances. He fay.% 
merely, that this is the fair way of conGdering fuch an ordi- 
nance» and the .ordinance being (o, not becaufe it is the law. 
of any particular ftate, but of thofe who choofe to adopt it/ 
This author gives Jiis opinion wbat the inference ih tha< is ccui* 
confident with that rule. But giving the full eS&Si to bis' obfer- 
stations, whether his.infei*ences are right or not, be has pot, drawn 
any g<^eral line to, go by. He does not mean tp da that. It 
IS generally an arbitrary line. In one cafe one fourth fiiall be. 
paid, and in another cafe one half ihall be paid. It, is merely 
arbitrary what (hall be paid. It i^ no more than this» Where 
the payment is to be made in grofs* he does not know how to 
deal with ir, and therefore he fays you tniift take the whole of 
it; becaufe he does not know any other line to draw, it beirig a 
difficult cafe. Atid, therefore, it does not feem to niediat the 
cafes, which were bought forward when the general <iueftioft 

was 



f 35 ) 

Vas difcufled have a tendency to throw ^ny -ntw light wp0n the 
fubjseO:* This cafe therefore muft. be Sbteroiined from the nature 
6f the thing deriving affiftante as far as poflible from the nature of 
the eitobargO) the common law of this country, and the general law 
of nations. Great ftrefs will be laid on the nature of this enibargo/ 
It is either an embargo or not. The cafe ftates it to be an embargo. 
And if from the peculiar circumftances you come to argue they were 
peculiar to/itfelf, and not like any other, that it laded fix mqnthsy 
and therefore, although it is denominated an embargo, it was not 
an embargo, but a capture, and if fo..;. 

Lord Alvanlet interpojing. No, no, let-them call it what they 
will, we (hall fee if it is an embargo ; if we-iindit.had the tStOt of 
a 4captuire, we fhall treat it as fuch. The counfel choofif^ to ufe % ' 
particular word cannot bind the court. 

Mr, Serjeant "Le^^. I fay this was an embargo. The court 
will find difficulty in confidering this as a capture; applying' all the 
^confequences of capture to it ; the difficulties 'will be found to be as 
great or greater than if you confider it as an embargo. It was cer- 
tainly an anomalous cafe, and was not accompanied with thofe 
circumftances that ufually attend an embargo. If it was a.capture> 
being at liberty as we are to call it a capture ; and fuppofing what 
they choofe to call an embargo, was not an embargo, but a delivery 
after the <:apture : if this was a capture, it put an end to every 
thing. It was a lofs of the voyage, of freight, teamen's wages, and 
erery thing. It feems however to be ail embargo. Biit taking it cer- 
tainly in the ftrongeft way, is to find it was a capture and recapture. 
Though it is an embargo attended with circumftances that do not 
ufually occur, I fufamit that it is no niore thaii an embargo con- 
ducted in a moft violent way, in a way the world never faw before, 
and I truft never will fee again. But ftill it is an embargo^ and it 
was not meant as a capture, but as an embargo. It was accompa- 
nied with circumftances that dught not to charaflerife an embargo. 
But it was not iti the view of the party impofing it confidered as a 
capture. For inftance, the treatment of Captain Jenkins, if this 
country had fo pleafed, might have induced it to have adopted a 
particular line of conduct. But an embargo carried on with lefs 
or greater cruelty vnli not denominate it to be of a different de^ 
fcription, and the confequcnces that follow from it are of that de- 
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feription^ In ^onfequence of this embargOi in whatever way it is 
to be deribminated, the captain and crew were put out of the (hipj 
and the (hip was taken pofleilion of by the RuiBan goremment ; 
and the captain and crew^ inftead of being treated in the ordinary 
way, were marched 150 miles up the country. An ordinary em- 
bargo goes no further than to detain the fhipi and every thing re- 
mains (ufpended in the ftate in which it is> till that is over. Now 
that is the common cafe of an embargo. But we know not 
only (if this may be called reprifalsi and the Ruffian embargo 
a capture), in the cafe of the Swedifh embargo in our ports, 
that their {hips were detained, but that their perfons were 
alfo a£tually feized* I fubmit there is no eflential difFerencc 
between the Ruffian embargo and that which took place in 
our ports, except the character of the two nations. As in the 
one cafe it was impofed and condu£ked with cruelty ; fo in the. 
other it was conduced with the greateft humanity. There was 
none of that rigour and irregularity that took place in Ruffia» but 
ftill the ctkGt was the fame. It was an embargo in both cafes. 
The one was an embargo as much as the other, and if the one was 
capture and recapture, fo was the other. All the confequences of^ 
capture and recapture muft be imputed to the embargo that took 
place in Uiis country. And therefore, my lords, if it is to be 
viewed as a capture, I fubmit the fads do not appear to give it the 
legal denomination of capture. If the court think it is to be deem- 
ed a capture, there i§ an end of the argu;aent. I fubmit it is an 
pmbargo of a new fort, accompanied witli circumftances of rigour, 
but ftill it is of the nature and efTence of an embargo. And unlefs 
the court can go the length of faying that an embargo puts an end 
to the cpntrad, or fo far fufpends it, that during the embargo it is 
a nullity, this muft be confidered and deemed a continuance of the 
fame fervice; and there Is no more reafon for holding that during 
-f^n interval that ^begins at one day and ends at another, there is no 
yeafon for fele£ling thefe fi^ months, and faying that during that 
period they are entitled to no partof their ^irages, becaufe they are 
failors. There is no reafon why a portion fbould he taken out of 
their fervices, the moft feyere and difl;refling part of them, and 
that no recompence fliould be given them during that interval. If 
^ere is Any rule of law, that an embargo fufpends feamen's wages, 
'« whatever 
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^Katevef baribnefs that rule may contaitr^ it mud be fub'mitted *td^ 
biit I contend that no authority or cafe has been cited to ihe# that 
has been the efie£b of an embargo. Till this extraordinary cafei 
when this tranfa&ion arofe Which one hardly knows how to de- 
nominate, nobody eonceived this was the eScGt of an* embargo^- 
Though this was an embargo fomewhat different from an ordinaty\ 
cmbdrgOy the confequences muft be confidered to be the fame. It 
is in no way to be diftinguifhed from an ordinary emBargO'by any 
of the circumftances diat occur in the cafe. It may be well confi- 
dered as an ordinary occurrence whidh will proted the feamen to 
the end of the voyage with regard to their wages, for that is the 
only confequence; And there is ao more reafon in this cafe for 
cutting out this interval, and for faying that all benefit and advan- 
tage (hall ceafe during it^ I (hall trouble the court no more ag 
to the effe£i; of the embargo^ 

I think the fa£ks dated in the cafe ihconteftijsly iiiew there Wad 
a voluntary continuance of the contra& on both fides: and if the 
court think thefp parties themfelves have put their own conftruc- 
tion on it, if though the embargo may have pu$ ah end to it, yet i£ 
the court are of opinion that the parties have not put an end to it» 
and refort to the legal efiedt of that embargo, I fay there is nothmg 
to break that particular portion of time, and to fay they fhall receive 
no wages for a part of that time*. If the court (hall think this 
amounts to a jdapture, it puts an end to the cafe. But I fubmit it 
is much more like an embargo, and it is more correft to call it an 
embargo. With thefe obfervations, I truft upon the fuUeft.... 

Lord Alvamlet interpefing* Suppofing this embargo, or what* 
ever you pleafe to call it, difiblved the contra£): or not, as. they 
^ thought fit. It muft be fuppofed there was a new cotitrad. Does 
it follow when the failors come home on a new contra£):^ is it to be 
fuppofed that new contra£t neceflarily impUes that they were to.be 
paid their wages during the time they were in prifon in Rufiaa I 
Tou feem to think that the terms of the contrad: being at an end, 
and afterwards revived, it is a neceffary confequence, that it muft 
be revived on thefe termsj namely, th^t the failors fhall receive dieir 
wages during all the time they were up in the country. The other 
fide fay No. They are only to receive wages pro-rata^ Suppofing 
the contract put a^ end to^-^nd that there ^as a new contrad en- 
tered 
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^ tdttd into to come home, why are we to fuppofe that that new xon« 
tca& ifl« .that the old contrad fhould be continued ? Whyjibould 
you fuyipofe that? 

Mr. Strfeant Lens. The option of the parties waa (imply to put 

an end to the contrad or not, Ind.they have not put an end to it. 

I/ubmit the refult is, that die old contrail did fubfift. But I will 

ftate.to.die.court why it appears to me, if it is to be deemed fo /ar 

a^new coatra£b| that it is a new contra^): in. the fenfe that it has at« 

tached. Nothing of this fort has occurred* If this is for fbme 

purpofes a neW contrafl,. yet no ftipulatioos were entered into: 

if it be a new contrad, the parties fhoukl have come to fome 

new regulations ; for It lAuft occur to them if this is. a new con* 

tract, and they have fpecified no terms, they muft be fuppofed to 

have proceeded on the footing of the old contra^ What has the 

cz^ptain done ? He has certainly as to the Spaniard and the two 

Swedes thought they were, in a con<iition to make a new coutradl. 

He fays to them, You are not in a condition to go on with the old 

contraa, and therefore I will enter int» none at all. But with 

regard to the reft, the Britifli and American part of the crew, 

be does not fo. confider them, ftill thinking if the law creates 

z new '.contrafl:, yet as to all fuch things as were not found 

in that c6ntra£b the parties fhould be regulated by the old contTa<ft« 

When .a tenant comes in under an oid leafe, which is fuffered to 

run- outy in fome rcfpefts there is a npw contraft, but as far ?i% 

nothing is mentioned as I humbly fubmit> it goes on as part of th^ 

old" contraift. As far as tli« old applies, it is .not done away ; be? 

caufe they are living in the relation of landlord and tenant ; if it is 

not altered, it ftill continues. It certainly to fome purpofes is a 

a new contrafl:, as to fome parts of it ; yet as to the main parts of 

the contraa, if they ace^not done away, the parties are. Whether 

wifelyor ignorantly, und^r the old conttaft* Th^ whole contradk 

waito fubfift as originally made as to thofe parts where there wa» 

no alteration. Then it will bs deemed a continuance of the old 

contra£b as to. the payment of fo much per month, during the time 

they arc out The parties themfelves from the whole of their con-» 

du£fc have fliewn that ^97 always conlidered it as a fubfifting.coi^t* 

tracl. They have dcei^ themfelves to be adding under that old 

contrail, and if there appears to be no ri4c of law to make it illegal 

in 



in tKe parties to cbnfider diat as a fubfifting cb&ttadr^ it fisems to 
follow as a. matter, of courfe, that it was according to the termsfof 
tibeold contrad: thefe men meant to treat. 

Bar thefe reafons^ I tnift your lordfhips will think the plaintiff ill' 
tnthled to tke.jadgment of the court. 

Mn Sitjeant Bi^iASTt fir the Defeffdant. ' - 

I am to trouble' your lord(hip$ op the other fide» My brotheir 

Lens began with putting the cafe on this grounil) that:thc:€aptain 

himfelf, from the <liftin£iion of his condv£^ toward the Spaiuard and 

the two Swedes iprho were on boards and to the EngUfii .faflors» has 

p,ut his. own conftru£lion on the cafei %pd has thereby predudedhinW 

felf from faying this contract, did not fiibfift from the time thisvefiel^ 

the Fiifaburn J failed from England down to the timt when fiie return** 

ed. Now I apprehend by adverting to the period when this:condu£l: 

topic place, it piits a^ end to that argument The embargo was 

put on-r about the eighth or ninth of November^ and the.menre-* 

mained on boards tiili the twenty-ninth of the (ame months and.titt 

HkQ time they werefent up the country^ during all which time they 

lecieived their frages. But o^ the eleventfi the Spaniard and the 

two Swedes went out of the ihip, aodtben that which. my brodier 

Lens ftated, I allow followed. Now at that time, onithe eleventh 

of, Ijlovember, the captain was on board the ftiip. Thp men were 

alfq on board. It is true, at that time guards were pbccd along tha: , 

feore to prevent the <:rew efcaping from, the flup, but , Ae ihip was 

nottaken into tb^pofleflioa of the Ruflian government^ the cargo 

was then remaming on board, and the men were not prifonersof 

war, becaufe they were in the poffeffibn ofthe ihip* And thercfiore 

it is quite tmpoffible to argue from the condud of the captain to th^ 

foreign feiuinen.. At .that time the captain confidered the contradi 

was Aibfifting. But muft he aUb. of . necefiity be confidering it to 

fubfift afiberwards whatever other circumftances might'oc<;ur ? The 

argument would go to this extent, that the condu£b of the captain 

zt that titee muft of nccefSty . have entitled the plaintiff to have re-» 

ceived even if the Ruffian government on the twenty- ninth of No-^ 

Temher had made the (hip Fifhbum prize, and^had condemned her 

at fueh# But can inch, an inference. poiEblj* Ije dmwto from the I 

■condu£l 
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conduA of the captain towards thefc foreign failors who left tho 
ihip on the eleventh of November ? I confider the condu^l of &e 
foreign feamen as having put an end to their contrad. But at that 
moment I do not fee that any thing had happened with regard to 
thefe Engliih feamen to fay their contra£k was diffolved. And 
therefore at that moment I fee nothing which put aii end to their 
cx>ntra£^. If circumftances afterwards do occur, which circum- 
fiances will enable me to fay their conlra£l is put an end to inde* 
pendently of any thing the captain did, then I fay he is not precluded 
from infifting that there was an end of that contrad; : I am to con-* 
tend, that nothing that toc4c place previous to the eleventh of No-* 
vember . put an end to that contradi ' that had been entered intof 
between the plaintiff and the defendant. But I fay fomcthing 
happened on the twenty-ninth of November, by a Ruflian guard 
taking out of the {hip that part of the crew that were Britiffi, and 
marching them 150 miles up the country, and taking pofleflion oi 
the Ihip. I fay that, that put an end to that contraS, or fo far fuf- 
pended it, from the twenty-ninth of November till they were return- 
ed to their ihip on the twenty-eighth or the twent?jr-hinth of May, as 
to deprive them of all right to call -upon the captain for their wages ' 
for that intermediate fpace of time. My lords, it appears on the 
fzGts of this cafe as I have juft dated, that on the twenty-ninth of 
November the captain and all the Engliih mariners were taken out 
of the ihip, and marched up into the country as prifoners of war^ 
and that they w^re to all intents and purpofes prifoners of war. The 
Ihip was then taken pofTeifion of by the Ruffian government. What 
became of the cargo ? Was it permitted to remain on board, or was 
it depofited in the, hands of any agent ? No : — all the cargo was alfo 
put under the care and diredion of the Ruffian government* My 
lords, what condu£t was this ? When we are fpeaking either of^ 
a capture or of an embargo they may vary in their nature, and it 
does not at all follow becaufe certain confequences do not refult 
from one particular fpecies of embargo, but that thefe confequences 
may refult from another. Iii Hately v. Clark it was decided^ 
that in the cafe of a common embargo, which leaves the captain in 
the pofTcffion of the ihip ; which does not deflroy the relation of ma- 
iler and ferVant, of feamen and captain, and which leaves the vefiel 
to all intents and purpofes free^ except as to failiibg to one par* 

ticular 
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dcwlar port» and completely under the control and govern* 
ment of the captain and mariners ; that cafe proves fuch an embargo 
does not deftroy the contradi into which the captain has entered 
with his men, and confequently would not deftroy the right of the 
owners to freight, or of the mariners to wages. Why ? Becaufe 
though the (hip is not allowed to go to one particular port, the 
mariners, during the whole period of that time the embargo con« 
tinues> are held to be in the ferrice of tiie captain, and ferving 
en board the veflel. The relation between the captain and the 
eiew fubfifts during all that period of time. Such was the deaGon 
in the cafe of Hately v. Clark. 

Let us see how ^s differs from the cafe now before the coprt. 
My brother Lens, in the courfe of his argument, admitted very 
candidly, as indeed he always does, and it was neceflary to admit it» 
that if this is to be looked upon in the light of a capture, that all 
argument on his fide ceafes, and that the decifion of the court mult 
be in my favour. Let us fee whether, this is a capture or not. 
What are the certain confequences of capture ? Tfaey are thefe, 
that the (hip is taken out of the pofielEon of the captain and crew^ 
that the goods are aUb taken ; and that they are taken out of that 
poflef&on by an siGt apparently. of hoftility, and the captain and 
the crew are made prifoners of war. All thefe circumftances oc- 
curred in the prefent cafe. My lords, was not this in a great 
degree an ad of hoftility on the part of the Ruffian govern- 
ment ? . 

Was it not fuch an zGt of the Ruffian government, that if 
by refiftance the Captain and crew could have prevented the 
Ruffians from doing it, was it not the duty of the captain and 
failors to have refifted, and by that refiftance to have prevented 
the SiOt from taking place ? Suppofing this was an embargo, 
in the nature of a capture, fuppofing it was an ad of hoftility 
on th^ part ,of the Ruffian government, it was the duty of the 
captain and of the crew to the utmoft of their power to refift. My 
lords, what is there in the cafe of a capture which does not occur 
in this cafe ? except one fingle circumftance, which I will ftate to 
your lordihips ; — there is not a proceeding afterwards to condemn 
this ihip as prize. But you know it is not at ;all neceiTary to make 
it a hoftile capture, that it ihould be followed up, by a condemnation : 

it 
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k bas been Held in an aAion on a policy of infarancei where the 
lob is alleged to be by die cs^pture of enemies, that it is not necefiary 
to piwe the ihip has been condoned ; the captors may choofe to 
abandon .3 and I ^canBot diftinguiih this from the cafe of a common 
capture^ y^hcte^ in confequence df events afterwards tsdcipg place» 
the captors are dfterwards induced to abandon their prize. Now, fup- 
poGog this had been the cafe of capture and abandonment, could 
tbeie be any queftion ? Suppofe the fhip had been taken as prize^ 
aad had remataed in the poflefTion of tfaetnemy for fixmomhs, 
and then that they had given iq> the ihip, could there be a pretence 
for faying the mariners are entitled to Vw^ages ? 

LarJ AlvaulUy inUtfofiftg. I was juft going to put that ques- 
tion $ aeutrals are in that fituation every day> and are they liot p^d ? 
I do not know whether I ihould not be glad to hear civilians on this 
citfe* You feem to take it for granted that in fuch a cafe the 
marinors would lofe dieir wages. 

"^^^ J^fUce Rook. They are. paid by the captain. 

Lord Ai-TAKLEY. I fliould be glad to know whethef they hare 
loiithdr wages. . How is thatin foreign nations ? . You take it for 
granted they are not entitled to their wages firoin their own captain : 
I admit the cafes to be exa£lly the fame. 

Mr. Serjeant Bail£t. There is the fame diftin^Elion between 
that cafe and the cafe now before us, which I have already men- 
tioned, naaady, tbat the men were the whole time on board the fliip 
performing- fervice. My lords, there certainly may be cafes 
where the captor relea£^s, and iitrliere freight iliay be. paid to the 
captain, and from that the mariners dre paid. A capture may fome* 
times be occaiioned either from mlfcondud on the part of the cap- 
tain, or on the part of the mariners. Where an owner is exempt^ 
from paying the captain wages on account of his mifcondu^i, 
the mariners themfehes not concurring in that mifcondod, there 
feems to be no reafon why the captain who has been guilty of 
that mifconduA ihould deprive the mariners of thdr Wages l but 
if the captain is exempted from paying wages on account of the 
mifcondud of the failors, then I apprehend they would lofe their 
wages during that period of time: and whatever would be the cafe 
of capture and recapture, the fame would be the cafe in the prelent 
inftance. The reqagture puts the ihip precifely in the fame fitua- 
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tion as If the prize were abandoned by the captors. Now what 

WQuld be the cafe of a recapture ? The, only anthptity which I 

can find is that. of Curling and Long, i PuL and Bof. 637, I 

wifli to.refer you to a diflium of Lord Chief Juftice Eyte in that 

cafe, whpjv.'cry fcldom gave any opinion without matijirc confider-* 

ation. He fays that by the marine law. parties may -recover pra 

rata if the vpyage be interrupted, but afterwards completed. Such: 

is the cafe "^here a fliip , after, capture and recaptu|f€'4rompletes 

her voyage.. Then> my lord^, ^y I^grd Chief Juftice Eyre coaa 

fiders the captpre- as putting .an end to the contraQ: between tht 

,mafter and. mariners. .No coi^tr^ft in operation of .law can be 

considered as^ iiibfifting between them during th« jtime dxcy^reiw 

the poffeffion of thefnemy, becaufe the relation of mafter 'and 

mariner ^doe$ not fubfift between the maftey «nd: the crew : for 

the mariners are i^ot in any refpefl employed for the benefit of 

the captain. Why then it feems the new contrail atifes and can 

only arife. ^etween-the captain and the feamen upon the recapr 

ture. Ani then,, my lords, wh^t muft be the naturfe of thit new 

coptraQ:.?. .Why it could not be a contraQ: on: the part of the 

captain to pay the men wages during that period of time when 

they were in poiTcflibn of the eiiemy, ^nd when they were nOt 

employed at all for his benefit: but it muft Be oonfidered.as a 

contrail to pay ihem afterwards, and certainly only ; during th^ 

time when they^^wer^ in his fervice. My lords, apply that to 

this cafe, an^ ypu wiJI fee it puts ..... 

,Lord Alyan^ey inUrpofing. Do you mean brother Bayley to 
fay, that in all cafes when a ftiip. is captured .and recaptured that 
it poits an ^^d to the contrafl: ? Suppofe a Ihip is ^captured the 
very next day after (he is taken, if that is fo, then there would 
be an end of that voyage,^ of freight, wages, and every thing — if 
a fliip happened to be in the l^nds of the enenay for five hours : 
that cannot be. _ 

.Mr. Serjeant B AY t^Y. If my Lord Chief Juftice Eyre's opinion 
IS correffc, if the contrafl between the captain and the mariners 
was to navigate the fliip by the voyage, and if the mariners were 
to have a certain fum for the whole voyage, it would not put an 
end to the contraiSk ; but if it were the cafe of feamen hired at fo 
i<puch per month (which h the prefent caf?), there it would put 
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jkA eiid to the contrail:. And for this plain reafon : What is the 
Cotitrd£t between the owners arid the party who charters her ?' It 
Is a jeontra^):, that the owners Qiall ht ^aid for employing -het irt 
the fervice of the petfon who charters her^nd the tnaririers alfo ate 
io be paid. Then, my lords, if they are to' be paid at fo much by 
|he month, then the inidant they ai^e taken by an: enemy the ihip 
iCeafeS to be employed in the fervice of the freighter, and the men . 
alfo ceaie to be employed in the fervice of the voyage in which 
Aey ate hired, and therefore it would put an end to the contraA 
during the capture. But when a recapture took place, and wKen 
Ihe (hip again begah to be employed in the fervice of the freighter, 
and the ' marin€r$ began to be employed in the courle of the 
Voyage, then they were entitled to be paid as on a new contraft^ 
' '^^^ J^ice CHAu^-siE inferpo/Fng,' "tf thjit is fo^ then fevery 
iallor would be enabled to make his own terms with the captain, 
^ild if he did not agree to them, then he might leave the Ihip. 

Mr. Serjeant Batley. It would come to this, 4iKrhether the 
<6ntra£^ v^as fufpended, or whether it was abfolutely put an end 
to. My lords, my brother Lens fays, if you fhoiild hold ihzt 
the eohtraft between the c;aptain and mariners is to be fufpeti^ed^ 
■great inconveniences will arife. He has 'hot pointed' oiit what 
thofe inconveniences Xvould be s but I think the inconveniences 
VOUld be all on the other fide if your lordfliips wete to hold that 
the eontraft fubfifts during the whole of that time; if the hoftile 
aft were to continue for twenty years, and the Chip were ulti- 
mately to get back to her deftined port, the captain and owners 
•of the veffel tnuft be ruined, if they are under the tieceffity ot 
paying the men during the whole time they were in captivity t 
iny brother fays it is reafonable the captain Ihou'W pay them their 
wages during that time, becaufe if they had not been in the fer- 
vice of the captain. If they had not been in the fetvice of the fliip, 
they never could have been in the fituatron of prifoners in 
Ruffia, 

When a Ihip and cargo and all the hands on board are takert 
3pri3:e, and are carried into an enemy's country, they never could 
have been in that ftate, unlefs they had been on board the ihip i 
and was it ever contended that feamen in fuch a fituation were 
entitled to be paid by the captaiq f That cafe differs iii no re>- 

fpea 



( 4i 1 

fptA (rQtA the cafe tiow before the court, In that point, an4 
therefore that argument that they fliould have wages, muft 
of necefiity fall to the ground. My brother Lens mentioned 
to your lordfliips the cafe ojf Chandler and Greaves, where a 
feaman was difabled from performing hi^ duty ox\ board th^, 
(hip in confequence of a blow from a piece of wood, which he 
received on board, and when he was discharging his duty* 
There is no doubt but that that man was entitled to receive 
his wages, becaufe he received a hurt in the courfe of at 
voyage, in confequence of which he was difabled to perform the 
fervice j yet in the 'compaffion of the law he is to be confiderc4 
as ferving pn board during the whole of the voyage j but it is tq 
be obferved that he was paid no additional fum in confequenc0 
of the hurt. 

Lord ALVANteY, He was left behind at Philadelphia. 

Mr, Serjeant Bayley. If the fliip performs the voyage he is 
•ntitled to his wages as if he had been on board, ?md as if he ha4 
been ferving on board during the whole period of time ; becayfe 
It is an accident happening' in the courfe of the voyage, the cap-f 
tain has no right to turn him out of the fhip ; but he has no wage» 
if the fhip is ultimately loft ; and if he is difabled for life, he i^ 
only entitled to be paic* his wages for that voyage, fuppofing the 
fhip ultimately arrives at her port of deftination. He is .entitled 
to receive wages on this principle, that the captain being in pof-r 
feffion of the fliip, and all the reft of the crew performing their 
fervice, navigating the, fliipi and proceeding in the voyage, there 
is no interruption to the voyage on account of the difability of 
this man, and therefore he was confidered as performing, as con-r 
tinning to perform, the fervice during the whole of the vopge. 
But mine is a cafe in which thefeip is taken out of the poflTeffiqii. 
pf the captain and crew. In that cafe the ihip during the v^^hole 
time is going on to earn her freight. This (hip the Fiihbum wa$ 
not going on to e^rn her freight, and it is on tliis ground alfp 
(that the mariners are not entitled* to be paid their wages. If thiss 
fliip had been going pn performing her voyage during the whol? 
of thaj penod of time, and earning her freight, the failors woul<} 
Jiave been entitled to receive their wages. But by this aft; pf 
ppwcr^ wW^b I Cfjll an hoftil^ ga, if it; >va« not abfolutely a c?p« 
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ture, it was pcrfe<aiy fimilar to it. In this cafe^ during all that 
time the captain and mariners were in- the fituation of prifoncrs 
of war, the fliip and cargo were in the pofleiTion of the Ruffian 
government. She was not in the employment of the perfons 
who chartered her,^ and fhe was not, as in the cafe of Chandkr 
and Greaves, day by jday earning her freight ; I fee no inconve- 
nience that can arife from holding that this voyage was fufpended 
during the embargo. I fay it is not of neceffity that the captain 
IS to pay them. It is not reafonable he Ihould pay them.. He 
pays them wages becaufe they are employed in his fervice. Why 
then if by an aft of power they are taken gut of his fervice for a 
confiderable period of time, if he did not and could not receive 
any benefit from them during the whole of that time, is it fair,^ 
is it juft or reafonable that he ftiould pay them wages ? They are 
entitled to wages only during the time in which they were in his 
fervice. 

My brother Lens compares it to the cafe of rent ; I ftiall illuf- 
trate it this way : Suppofe a man to let land, and it turned out 
after the tenant had been in pofleffioti for fome time that a third 
perfon- was entitled to have it for life, and that this third perfon 
merely took the attoi^nm.ent of the tenant. The tenant for life 
dies at the end of the year, the tenant then is in polleffion as 
upon his old contraft, which the party who originally let him. 
the land entered into : what rent is he to pay ? For what period 
of time is he to pay his rent? He is only to pay that party during 
the time he occupies the land under that party, but not during 
the year he occupies the land under the tenant for life. And 
he can never be compelled to pay to. him all the rent he had been 
'paying to the tenant for life. Why ? Becaufe he has only the 
benefit of the landlord, of whom he originally held it from the 
death of the tenant for life. In this cafe the defendant, Captain 
Ward, has the benefit of thefe feamen when he comes back from 
the Ruffian ports to the ports of this country. Here he has the 
benefit of their fervices \ but no benefit refulted from their fer-. 
vices when they were up in the country in Ruffia, and why^ 
therefore, fhould he be obliged to pay them ? When he comes 
again to have the benefit of their fervices, it is only from Ruffia 
to this country, it is only for that period of time, ana therefore it 
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Is only for that period tliat the feamen ought to receive ^ com* 
penfation ; and they have received it. My lords, I believe I have 
anfwered the different obfervations that have been made by mf 
brother Lens. The fiMn of my argument is this: That this was ati 
embargo, attended with the confequenccs of a capture. It was 
an a£l of the Ruffian government. It was an hoftile a£l: of power, 
which took the fliip out of the pofleffion of the captain and crew, 
and of courfe it fufpended the voyage. The (hip waS not earning 
freight day by day during that time, flie could not during that 
time be earning freight. If flie was not day by day earning 
freight, and was in a (late in which it was impoilible fhe could 
be earning freight day by day, the mariners could not be entitled 
to wages, and therefore for that period of time I fubmit the 
plaintiff cannot be entitled to recover. 

Lord Alvanley. Brother Bayley, you do not t^ll us very dif- 
tindly whether this z& of the Ruffian government fufpended 
the voyage, or totally extinguiflied it. Do you mean to fay, that 
a feaman could have had an af^ion brought againft him if he had 
not come back with the Ihip ? Were the failors bound to ftay 
twenty .years if the embargo had fo long continued, and werQ 
they liable to an zGtion for not coming^ back ? 
' Afr. Serjeant Bayley. My Lord, it is not neceffary for me to 

, (ay, whether the voyage was fufpended or extinguiflied. I Cay 
during the time thefe failors and the captain were up the country 
in Ruffia out of the employment of the fliip, and while the fhip 
wa3 in the poffeffion of the Ruffiaii government, the failors were 
not entitled to wages. , - 

- ior</ Alvanley. Then we muft order a venire de novo to 
iffue, becaufe the jury who tried this caufe had no idea of a new 
contra£t. No fuch thing was dated to rhem ; and fuppofing 
there was a new contract, are we to prefume that the rate of 
wages on the homeward-bound voyage was to be neither more 
nor lefs, though thefe fix months were to be taken out of the 
calendar, as the eleven days were in the year 1752, when vre 
began to calculate by the new ftyle as it was called ? \ wifli to 

^ know whether you mean to infift upon that, fuppofing there was 
d new contraft; that the r^te of \\:^ges frpm London out to Rig^ 
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IhouIJ be tht meafurc of w^ges home from Rig« to Plymouth ) 
That point was not at all before the jury. I do not think I (hall 
go fo far as to fay that the failors were liable to hav« an a£Hon 
brought againft them, if they did pot come hack again in this (hip 
merely at the wages they had on the outward-bound voyage. 

Mr. Setjeant Bayley. It is not neceffary for me to give an. 
anfwer to that point ; becaufe if it is fufpended or cxtinguifliifd I 
am not liable to pay the feamen tlieir wages ; and they are agreed 
that the wages they have received, are all the wages whichj^ for 
Aeir fubfequent fervices, they are entitled to receive* 

Lord Alvanley, They did not fo agree indeed. This is a 
ijueftion that has arifen fmcc. You have paid them, but nqt 
in full of all demands. If they have not had their full wages^ 
fhcy are to have w^hat is due to them on the quantum meriA^ 
Y.ou fay it was fufpended; the other fide fay it was at' an end; 
but the pfefumption was, that it was revived. If the court 
fhould be of opinion that this is a new contrtidl:, tlic Jury myfl 
decide what that new contrail was. 

Mr* Serjeant Bayley. My brother Cockell fliould havo 
gone to the jury for higher wages* 

Mr. yufiice Chambre. The qucftion is, for what period ? 

Lord Alvakley, Unlefs you are of opinion the defendant 
has given his failors an amnle compenfation, by having paid 
them thefe wages, it muft be confidered again by the jury. The 
|tiry may prefume one thing, and we another, The queftion 
i»» Whether they (the failors) engaged to come back again for 
the fame wages, as if this embargo had not taken place ? I 
cannot prefume it, 

Mr. Serjeant Shz?uis.kd, If the pIjintifFhad fo Ihaped his 
cafe, it would then have been a queftion for the jury to have faid. 
Whether they were entitled to more wages in coming home ? If 
they had been aware of it^ I verily believe they would have conoe 
home for the fame wages. 

. Lord AtvANLEY, You contended at fhe trial the contra Q' 
fublifted, and that they were bound to come back again, tak-^ 
ing the price of the oufward-bound voyage, but that they 
were entitled to no wages during the time of the embargo^ On 
|he Qtber band, they contended th^ contra ft was never put an 
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ttii \o at.all ; beciuffe, as they wQte not aflenting to i^ the tpntr^ift 
continued on ftill. It was not infifted upon then, that a new 
contra(^ had been made by the mafter and mariners, and ihm 
jury found a verdift.for the plaintiff, fubjeS to this queftiqn to 
be determined by the court. And all I mean to fay is this : if 
the court (h^uld ultimately be of opinion, tliat it ivas to aU 
intents and purpofes a new contrad^ ; or if it is only a que{lioa 
on the quantum meruit what ought to be given tHem (Juri'ng tliajt 
time that certainly has not yet been determined. 

REPLY. 

Mr. SerJeanfhE^is. My lords, it feems to me the refMltof 
this cafe is to bring it to this queftion, Whether they (the failors) 
have received all they were entitled to receive ? Rather than be 
put to the expbnce of a new trial, it would be better to adjuft it; 
as it can only amount to a. few (hilh'ngs per month, the difference 
caiinot be great. They contend vvehaye been paid put and out: 
vre fay, we arc entitled to fomeching more ; and we have taken 
' the fum ^e have received, becaufe no objeclion was taken to 
our having a further compenfation, if we were entitled to any 
thing at all: and if we are entitled to any thing more, it will be 
very eafy to adjuft it : that way of confidering the cafe has arifen 
from the new mode in which my friend has thought it right 
jto put the cafe. The very manner in which he puts it is fhut 
out by the flatement : for my. learned brother fays this, that the 
€th or pth of November did not produce all that ctfcfi; but that 
the 29th day of that month formed a new sera in the tranfa^hion. 
It does not diftind^ly appear on the face of the cafe, and there^ 
fore I fhall put it generally in my mind; the very admi(fion« 
mean it is agreed every thing has been paid except during ti\6 
time of the embai^o. 

Lord Alvanley. Is it to be calculated to the time you were 
fent up the country, or only to the 8th or 9th of November ? 

Mr^ Serjeant Lens. All wages have been paid to the plain* 
tiflF, except during the period of the faid embargo. 

Lord Alvaij LEY. The cafe flatcs, that "this plaintifF re- 
ceived all his V r.j.f's for his voyage, according to the article, of 
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6l. i6s. 6d. per month, except during the time the'ihlp was m 
poficfHon of the Ruffian government, and the captain and crew 
fcnt up the country, and detained as prifoners." 

Mr. Jujlice Chambre. The fliip was not in the poffcffion of 
the Ruffian government till the crew were taken out. 

i^rrf Alvanley. Tell lis the fa<a. 

Mr. Serjeant Bayley. The very admiffions (late the cm- 
fcargo to have commenced on the ift of December, 1800, and 
therefore after the time when the crews'had been marched up the 
country, 

Mr. Serjeant Lens* We fhall. fettle that out of court: the 
di{lin£lion that is made now is as to the period, of time between 
the 8th of November,' 1800, and the 29th of the fame month j 
that IS a ma^tter that may be regulated afterwards { the main 
quefti on certainly is, What is tlieeffe£l of what appears to have 
been done by the Ruffian governmeht, and whether It is to be 
denominated. an embargo or capture ? My friend has argued ft 
to be a capture, krid the eiFeft of a capture, I fliall fubmif to 
the Court, without endeavouring to make a diffinflion, that 
there isftilllefs reafon to confider it as a capture and recapture 
than an embargo, and tfiiat the difficulties are greater in the one 
cafe than in the other. My learned brother has fpoke very ge- 
nerally of capture ^nd recapture. There is fomething in^this 
cafe to form a capture; but what part of this cafe furniOics 
the leaft ground for faying there was a recapture? The argu- 
ment of conlidering any part of this cafe as a recapture has 
not been ^11 coniidered. A recapture is not a gfving back ; the 
"voluntary giving back, there having been certain fecret clr-^ 
. cumftances which had induced that, country not to confider us 
as enemies; But a recapture is an aft of force on the. part of 
this country, a fuperiof aft of power, compelling them to re- 
linquifli what they had taken by an aft of hoflility : both of 
thefe afls being afts of hoftility. Looking at the tranfaftion 
all through, whether does it mod refemble a capture and re- 
capture or an embargo ? The Ruffian government thiat took 
this (lup gave it back again. There was no fuperior force 
that refused it, or could refumc it; on the contrary, it was 
re-delivered : in all, probability, if that embargo had been fol- 
lowed 
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ibwed by open hrftillty between this country and Ruffia, it 
would have iiHimatel/ been deemed a capture ; yet the event 
Slewed that it was not from the cou! fe the Ruffian government 
puriued, they profeffed not to deem this as a capture; but they 
prof<;fled to treat it as an embargo: they aftua 11 y repaired the 
fhip and re-delivercd her into the hands of the captain and crew, 
doing ail they coiild do to put that (hip in the fame fituation ihe 
"was in before {he was taken into the pofleirion of the Ruffian go- 
vernment. Now what is the denomination that ought to be given 
to this aft ? Is this the cafe of capture and recapture ? Did 
one ever hear of the captor repairing the ihip he had captured^ and 
freely and voluntarily delivering her back? Where recapture 
takes place, it is in confequence of an afl: of fuperior force ; there 
is no repairing of the lofs and injury; but the party regaptiiring 
is glad to get back his property in any (late in which he can 
find it. My learned brother's argument proceeds on the 29th of 
November ; and he argues the cafe of capture and recapture, and 
cited fome authority that this put an end to the contrail : he fays^ 
I candidly admitted that was the tffeSt of capture and reicapture ; 
but he carried die admiffion rather further than 1 made it. I did 
not admit that capture and recapture foUowing^ immediately 
(which might or might not ixiterrlipt the voyage) n^ceflarily 
put an end to the voyage and freight. I am not aware of a 
capture and a recapture of that fort*, after a capture is made, the 
voyage may ftill be going on for a courfe of tini^e) till a recap« 
ture takes place: how far that will put ati end to the contraft 
smd determine the wages, has never been decided; there thufl 
be aniotbrval and a period tofignify his intentibfi to abandom 
It Is not enough to fay, there was^ a itiptnient of time when a 
man's vefliel was in the poffisffion of the enemy, and therefore 
I will abanobn.; for before he can fignify that intetition there is 
a recapture, and there is no more than winds and waVes 16 pre.* 
vent the voyage from coming to an end : you miift look to the 
end as well as to the beginning* And then what is the fair re- 
fult of the whole? Is fuch a capture arid recapture to put an 
end to the voyage or not ? and that riiuft depend on the cir- 
Comftances that are to be found in the tafe. My learned bfo*- 
lihcr calls this an aft of hoftility. In the event it was an aft of 
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• hoftility. It departed from the appearance wliich it afibmed at 
that time. It put on a diflFerent appearance. They made what 
reparation was in their power, and made it equal to a commoir 
embargo, requiring explanation and reparation. It was an aft 
calling for reparation, and the Rui&an government zStuaHy 
did repair the /hip. My lords, niy learned brother fays a new 
contra^ arifes on Recapture. Now there is nothing in this^ 
cafe that can be called recapture, and therefore there is nothing 
on which a new contradl can arife, and nothing upon which 
fuch an argument can be grounded. And he fays it wil( 
equally ferre his purpofe, whether it be confidered as a fufpen- 

fion or an annihilation of the contrad. We fhall find a dif- 

t 

ficulty arifing in this cafe; it is a cafe that is new; a new prin- 
ciple is to be laid down, and the court will not lay it down^ 
without faying precifely whether they put the cafe on the one 
or the other, without faying whether there is any folid difierence 
between the fufpenfion aftd annihilation of it. This fort of fuf- 
|>enfion is to all intents and purpofes a determination of the con* 
tra£b. It does not neceffarily put an end to it; but it puts an 
end to it at the optioil of the contradors or either of them ; and 
then there is neither fufpenfion nor extinftion. My brother 
fuppofes thefe parties were left at Riga under this embargo or 
capture, uncertain how long it might laft. And they are in 
this condition, not knowing whether they might find any new 
engagement or not. If they were in that (late, how are we to 
find out what was their fenfe of the contradk fubfifting at the 
time ? What paffed between the parties fhews what their fenfe 
of it was. What would have been the confequence if the cap- 
tain had fairly aeclared to thefe men that their contrad was 
at an end when they returned to Riga? They would have 
taken their chance. If he had done that, the contrail would 
have been gone infianrly. But by the condnft of all the. 
parties, by the conduft of the captain, as wdl as the men, 
they confidered themfelves always ading upon the originai 
contra£l. That interval, therefore, during which they were 
up in the country, is no way diftinguiftiahle fi-om the reft. Each 
party underftood^ they were ftanding on their old bargain. And 
there was not a finglc day, from the beginning to the end of the 
%. embargo. 
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""embargo, on which they might not have been called on, ia 
f)urfuance and virtue of their contrad, to perform that old en- 
^gement. The cafe of my learned friend js, that the mariners 
muft remain on board the fhip, and as they did not fo remain, in 
this cafe it is much nearer the cafe df capture and recapture than 
an embargo ; they muft be on board the (hip, performing their 
fcrviccs on board. If this (hip had been repairing, or if by winds 
and waves flie had been prevented for fix months, from coming 
from the port of Riga to this country, it would not, I believe, have 
been neceflary to have been on board. It is the general way 
of afoertaining that a feaman was difcharging his duty. It is 
/aid he was on board, and from that circumftance it is taken 
for granted that he was performing his duty. In that fenfe they 
are prefumed to be always on board. But in the fenfe in which 
he applies it, it is inconfiftent with it. A mariner, who is hurt 
by accident in the courfe of the voyage, and who was left at Phi- 
ladelphia while the fhip was performing her homeward-bound 
voyage, was not on board in any fenfe of that word ; and yet he 
was in the fervice of that fhip, and patid for fervices which he 
never rendered, and which he was difabled from performing, in 
confequence of a hurt. The prefence, therefore, of this man 
was not fo abfolutely neceflary onboard the fliip, that his illnefs, 
which difabled him from being perfonally on board, deprived 
him of his wages. His ilinefs exempted him^ and djfpenfed 
with the nec^flity of his perfonal attendance during the remain- 
der of hisyvoyage. But tl^e prefentcafe is different; becauft 
4;hefe failors, fairly confidered, were always in perfonal attend- 
ance; they were never from under the control of the captaiup' 
^ow far the captains might punifh their refpe£tive crews, wichf- 
put application to the Ruffian officers, I do not know. They 
were all marcl^ed up together into the country, and they were 
iparched back again under the immediate fuperintendence of 
their own captains. They were always kept together. All thp 
xrews of the fhips were ready to refymc their ftatjons a|: a mo- 
n^ent's warning, and in that condition they came back to 
England. X hpe your lordihips will be o{ opinion there is no 
^lid diftin^ion between the contract being fufpended during 
,j|^ interval the parties wi^re up in the country, with the liberty 
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to renew the contrail or not as th^^y pleafed} and a dtfiblution Off 
the contra£l. I hope you will think none of the parties were at 
liberty to do any thing inconfiftent with the old contTSL&. If 
the court were to a£l otherwife, they wpulcl be laying down a 
new principle which has n^ver been a£fced on before, and I do 
not know any cafe where it is likely to be affced on. The cafe 
put' by my learned brother, -with regard to rent, is not analo? 
gous to the cafe now before the coi^rt. In that cafe there wa$ 
a contraS with a third party ; here the contnft is between the 
fame parties. In that cafe it has been flecermined again and 
again, tljat the cafe of the leafe of the ren^ainder man. is void* 
That cafe does not bear any analogy to the prefent cafe. It 
does feem to me, there is no neceflity for introducing this new 
cafe, ipvhich would be attended with many difficulties. Undpubedly 
the delay was of confiderablc duration. But contrary winds migi^t 
produce a delay of fix months. It might have happened to re- 
main much longer in the fhape of an embargo, and they migh^ 
not have been able to extricate the fhip. This, however, ha^ 
iafted' longer than in Gmilar cafes ; but that is matter of ftate, 
^nd cannot afFe£l the contract : the particular length of the em« 
bargo, I fubmit, cannot alter the law of the cafe, I fobmit like- 
wife, when the whole nature of this tranfadion is maturely con- 
sidered by your lordfliip, it y/ill be foijnd to conie nearer to an 
embargo than to a capture and recapture. There is liothing of 
recapture appearing In the cafe, and it was not in the event an 
afl of hoftility, ipafmuch as no a<9: of hoftility fallowed on 
the embargo. It was, it is true, an embargo fomewhat different 
in its operation, and attended with very peculiar circumftances. 
But it dpes npt eflentially difler from the cafe of Clari and Hately j> 
where, dftei* the cmbaj'go is over, every tiling goes on as if 
nothing had taken place. And, therefore, unlefs there is fome- 
thing in this cafe to diAinguifh it from all others, t fubmit the 
common principle ought to determine it. 

Lord Alvakley. Suppofing this; muft be confidered to be 

an anomalous cafe, and that a new contraft was entered into, 

what dp you fay are the terms of that new contrad. 

Mr* Serjeant Len s. M j lord, in that w^y of coniidering it, as 

'■'■ ^'- "'^ '■■■■ ' '"'^^ ' ^ ' ^ ' ■'■ ■ th? 
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the pardet ha^ made no arrangement about it> the old arrangement 
Is the only one that applies. I therefore ftand uppn that, iinlef9 from 
fhe ftate ^d condition in which the feamen the)i were, nothing 
ought to be given^ The jury mtift fay how much the recompence 
ought to be. The whole fum for which the adion ia brought is 
^5!. 173. 6d. They mud determine whether that fum or aqy other 
fbould 6e given* - 1 fubmit fomething mud be given ; that at all 
^events for this interval one month mud be paid for, though I con- 
tend we are entided to receive wages for the whole of that period. 

Lord AhVAVh^y, You have been paid down to the time 
$he crew were carried away. • 

Mr. Serjeant Leks. We fball fet that to rights. 

Lard Alvanlky. That will be very materiah 

Mr* Serjeant Lens. I never heard this diftin£tion before be- 
tween the 8th and the 29th of November. 

Lord Ai^yAn^LEY. They were kept on board the ihipj in 
pofieflion of the (hip, until the 29th of November. 

ili^. Serjeant Lens. The amount due to the plaintiff is 
451. 17s. 6d» fuppoiing it (hould be found that he was entitled to 
receive his wages during the time. of the embargo. There it 
only one circumftance more to which I beg leave to advert* If- 
infiead of thefe crews being marched up the country, they had 
]been kept at Riga, on board their refpe£kive fhips, how would 
^e owners have been in a better condition ? It might hare 
been better for the men. And yet my learned brother's argu« 
pient ftands upon that. It would have made no difierence to 
^he owners if the failors had remained on board at Riga. 

Mr. JiffUce Chambre. It does not feem to me there caa 
be any polfible neceffity for going before another jury : what is 
pt, the jury has to decide on, the quantum meruit^ fupppi;ng there 
p a new contraft ? Prima facie^ the only ground of prefumption 
is this, the rate of the wages originally contrafted for by the 
parties. There may be other grounds |to repel that pr^ma facie 
prefumption. There is a cafc^ the name of which is Cutkr 
and Poy)ell. That was a cafe where wages were fued for in a 
voyage from America* Now the rate of wages on that whole 
voyage, out and in, was a fum per month : but as they had occa- 
iSiOn to pick up failoris in America, they paid them a very large 
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ftiiti. Similar circumflances might have taken place at Riga to 
raife greatly the rate of fcatncn's wages. But the plaintiff ought 
to have laid the foundation for that, by producing evidence at 
the tria]. He has not done that. 

Lwrd Alvanlpy. I differ from my brother in one refpeft. 
It was incuiAbent on the plaintiff to have produced fuch evi-- 
dence, provided he had known on what grounds the difference 
was to be made. This was not intimated at the trial. Jt was 
not therefore neceflary. He has been deceived in this. The 
'U£k, is, it did not then occur. 

Mr\ Juftice RooKE. If in this cafe any new light could be 
thrown on it, or if any new ftatement could be made, I ihould 
be glad it were done; becaufe there are fo matiy cafes behind, 
i^pd although tli^ plaintiff ha^ not (hewn grounds for increaf- 
ing the rate of wages on the homeward-bound voyage^ othe|- 
plaintiffs might. I made an order as to four of thefe caufes lafl: 
Saturday, and. one pf my brothers ba$ made an order in feven of 
eight more of them; It is of great confequence that every fa£% 
ihould be (latKd fo as to f nable counfel £iirly to fettle the caf<; 
that comes before the court. 

l^^rd Alvanley. Making thefe failors believe they were to 
have all the wages, inftead of telling them they might go where 
they pleafed. You ought to have told th^m, inftead of that yoQ 
made them bplievie the contrad^ continuedr 

Mr. Jujiice Chambre. There is nothing that has paffed ii^ 
my hearing that proves that. 

Lord Alvanley. Is it not a very hard cafe upon theC^ 
men ? They were never told their contrafl: was at an end ; but 
that It continued. They therefore were clearly deceived. 

Mr. Jufiice Heath. Who was to tell them that ? 

%ord Alvanley. If the contradl ws^s at $in pnd, it was th^ 
duty of the captains to hav^ told their (irews fq. 

Mr. Jufiice Heath. Neither of them ^new the law. 
• ZorJ Alvanley. They ought to have entered into new 
articles. 

Mr. Serjeant Lens. It is ftated in the cafe, that the captaia 
called on the two foreigners to enter into new articles. 

Lord 4i«v AN]^£Y« He did not tell bis own crew hat* 
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Mr. Serjeant Bayley* That was before he went up the 
country. 

Mr, Jujiice RooKE. " The court will be anxious in this cafe 
Co avoid incurring ufelefs expence in. making up iflues, and 
v^here the cafes are exactly the fame, to make them abide the 
event of this caufe. But if the court fhould think there is any 
thing defe<£kive in this caufe, and that further enquiry upon any 
point is neceiTary, they would probably be inclined that the 
parties fhould try another, in order that every necefiary inform^ 
ation might be had; , 

IN THE COMMON PLEAS. 

Eafler Term^ in the ^id Year of the 
Reign of King Gevrge 11 L 

Fisher atgainft Ward. 

AfonJaff 2lA May* 
Upon hearing counfel on both fides, upon the matter of 
law arifing upon the cafe ftated between the parties, it is 
ordered, That the verdidl found for the plaintiff, upon 
the trial of this caufe, at the fittings after lafl Hilary 
rerm, holden at Weflminfter Hall,, in and for the county 
of Middlefex, be fet a fide, and ^ new trial had between 
the faid parties, the plaintiff undertaking to proceed on 
fuch new trial by Wednefday, the ninth day of Jun6 

next. 
* , By the Court, ' 

GRIFFITH, 

'On the motion of Serjeant Lens 

for the Plaintiff, Serjeatit 

Baylbt for the Defendant. 



SECOND TRIAL. 



WESTMINSTER} 
JUNE 14, 180S. 



Sittings before Lord Alvanley anda Special Jurp 
FlSHER V. WARDt 

JMr. Serjeant Cockell : 

May it pleafe your LonKhip, Gentlemen of the jury :~ 

This action was brought by a feaman againft the defendant, 
who ;i¥as captain of a trading veflel, called the Fifhburn^ which 
went out from this country from the port of London to Riga, 
and unfortunately that voyage was undertaken when a difpute 
happened between the Ruffian government and this country. 
You are all too well acquainted with what happened upon that 
occafion, to make it neceilary for me to flate it at any lengtti» 

An embargo took place in the different ports of Ruffia; in con* 
fequence of which the (hips of our country were detained theie, 
and the crews were taken out of the (hips and marched up die 
country, where they were kept as prifoners for a confiderable 
time. Such alfo was the fate of the Filhburn ; for after flie ar-^ 
rived at Riga, the crew were taken from on board the (hip, and 
marched up the country under a Ruffian guard, where they con- 
tinued fix months, and were afterwards brought back again, and 
ailtimately brought home the fhip, and perfeded the voyage. The 
plaintiff was fhipped on board the FKhburn, for that voyage^ 
imder articles ; and on his return he expe£ted to b paid at the 
Atte he had contracted for. However^ the owners the captaiur 

and 
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and the merchants, have thought fit to refufc thefc wages in toto* 
They fay they arc only h'able to pay wages for the outward 
voyage, and for the voyage home j but that for the intermediate 
period during which ihefe poor fellows wcfre kept in a ftate of^ 
captivity, they are not obliged to pfv. A common embargo will 
not prevent a Teaman from receiving his wages ; and why this em- 
bargo fhould have a different efFeft from all others, I cannot tell ; 
nor have I yet heard that the wifdom of any man could fuggeft 
any fair, reafonable ground, for a difference in this cafe from the 
€afe of a common embargo* 

Gentlemen, it feems to me tliere is no hardship whatever on 
the captain, in the payment of this money ; for 1 could put fifty 
indances in which a voyage might be interrupted for a confi^- 
derable courfe of time, during which the fliip's crew muft be 
maintained and paid their wages, in which the fin'p would 
be earning nothing, and yet wages would be given them. 
Suppofe a fhip, ia the courfe of her voyage, (hould meet with 
any accident at fea, which made it neceffary for her to go into 
port to refit ; and fuppofe it fhould be extremely difficult to get the 
proper timber and other materials for repairing her ; yet during 
the repairing of that (hip the feamen's wages would be going on, 
and the captain, in that cafe, with equal reafon, might fay 
the Ihip was earning nothing during that time. And this is not 
the cafe of one individual, but of a whole body of men. It feems 
to me it would have been much more wife in the rtiip-owners 
and merchants to have paid the feamen thefe wages, than to have 
llarted this queflion. I really do not know what may not occur, if 
feamen arc to be told, becaufe an embargo has taken place, it is 
in the power of the captain to put an end to the folemn articles • 
under which they failed ; to fay that thch articles are at an end, 
and that they are at liberty to do whatever they plcafe. One cannot 
forefee the extent of the mifchief that may arife to the trade and . 
commerce of this country. Ships would become deferted, hands 
might not be got, and property might be endangered to an im- 
menfe amount, on account of the want of thofe hands. I think 
it would have been a wifer and more wholefome aft, and really 
for the benefit of the. owners themfelves, to have held out to 
the crews, that they were to keep lo the fhips agreeably to their 
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articles : that, 1 think, would have been reading to them a mod 
ivholefome leflbn ; which would have been infinitely more ad- 
vantageous to trade and commeice, ji|id much more beneficial 
to thofc who have any intereft in (liipping. But,' Gentlemen, 
rcajly as it feerhs t^ me, we arc quarrelling for nothing ; becaufe 
if it ihould Jje holden in point of law, which has not yet been 
held, that the efFeft of the embargo was to exonerate the captain 
from the payment of wages during that period, and that the fea^ 
jnen were loofe from their engagement ; this fliip having fallen 
under the embargo at Riga, (he afterwards completed her cargo, 
and was ready to return home, if ihe could get hands to navigate 
bcr : was it not in thp power of the fajlors to fay on what ternos 
they would engage on the bomqward voyage ? If they were not 
under the old articles, ought not, the captain fairly and candidly 
to have told them, that the embargo put an end to the articles^ 
and tl>at they were at liberty tp engage themfelves as they pleafed ? 
Ought he not to have declared it to the men ? Ought he not, 
when they came back to Riga, and were ready to do their duty 
as feamcn, to have faid, You are now come bac{c again; but 
your wages have not b^en going on for the laft fi^c months, dur, 
ing the continuance of the embargo, becaufe that ever\t put an 
end to your articles ; and I apprife you, if you thjnk ftp to coqfie 
onboard the (liip again, you fhall only have your wages back at' 
the fame rate as on the outward-bound voyage ? If ihe <:aptaiii 
had declared that to them> it ^ would have been fair; what would 
have been left for the^jnen to fay ? If you will not fufFer .us cp 
receive wages from the timp we fet out, purfuant to the articles, 
we will not go home with you on the fame terms ; we fl^all take 
pare you fliall pay us in proponion : we fhall pot be then in the 
ordinary condition of mi:n aiSiing under their articles, ar\d we (hall 
not be in a worfe condition, with regard to you, than we (houl^ 
have been if our original contrail under the arti(;les had been ia 
force. No mention was made of any new contradi ; both the 
parties thought they were adiing under the articles : what then i& 
the cafe between thefe parties ? What did the captain tell them ? 
I believe the captain did not think, more than they, that the con* 
traiEt was at an end. The captain aftcd honelHj^^ and believed the 
, , ^ articles 
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Articles >^erfe fubfifting. He believed the meh \^cre cortiing lioitie 
under thefe articles during the whole of the voyage, and it has 
been only flnce the flifp arrived in this country that this crotchet 
and conceit haVe got into their heads. It never entered into the 
head of the captain or of the mariners during the voyage. Oft 
the contrary,' they were all of opimon they were under the con* 
trol of the captain, during every moment they were up in the 
country, and that they were bound by the articles to return in the 
fame (hip. I firmly believe that was the opinion of an«— I be- 
lieve that they did come home under the articles* Thefe articles^ 
in the contemplation of the parties, fubfifted, and they rettirned, 
both captain and crew, under the impreflion that their wages 
u ere going on from the time they left the port of London, till 
their arrival iii the port of London again, or in any other port in 
this country. And if you find that, there is fin end of the caufe ; 
* and I do not think you will have iTluch difiiculty in the caufe to 
find ftat ; and whatever efFefi, in point of law, this extraordinary 
embargo might have on thefe articles, it was competent to thefe 
parties, they were at libeity, if they chofe, to continue under 
ihem ; they were at liberty to fay, the original contrafl* under the 
articles /hall fubfift : and if you find, from the evidence, that 
both captain and crew believed they were aflirrg tinder the ar- 
ticles, the plaintiff will be entitled* to your verdift. But if you 
fhall be of opinion (though I truft you will not be of that opi- 
nion), but if, for fome reafon which I do not know, you Avail think 
that the articles were put ail end to, then you will have to deter- 
mine whether thefe failors were only to be paid on the homeward-^ 
bound voyage a' the rate at which they were paid on the out- 
ward-bound voyage ; whether they are only to be paid the rate 
of wages at which they were paid out from London to Riga. It 
would be the gr-eateft injuftice in the world, for thefe brave men, 
from the ftate-difFerences between the two countries, to fufFer the 
duration of a long and horrible imprifonmeiit in Ruffia, and thea 
to come back .at the fame wages at which they went out, when, if 
they had been apprifed of their fituation by the captain, they might 
have received large wages ; for other ftiif s, at that time, wanted 
hands amazingly, and large wages were offered to get a ctew. 
If, under thefe circuraftances, the captain had not 'intended to carry 
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them home under the articles, ought I^c not to have faid,' You 
are now at liberty, and if you choofc to come home with me at 
the rate of wages you received under the articles, it is very well ; 
vou may then come on board ; but you arc to have nothing dur- 
ipg all the time you were up in the country ? The men would then 
hjive iiad their cleiSlion either to have accepted of |hefe terms, or 
to have infilled on better terms} for they might have received 
much higher terms on the voyage home. I (hall prove to yau 
that forty guineas, and more, were offered for the run of the 
voyage home: and if this man could have received this from an- 
other captain, tell me on what principle of juftice he ought not to 
Iiave the fame fum from this captain, the defendant ? If men^ 
a£ting on the principles of juftice, Ihall fee that the plaintiff 
might have received forty guineas home from any other captainji 
bpi that he is only entitled to the rate of wages under the articles 
from the defendant ; if men, adling under the principles of juftice, 
can find that, then I cannot underfland this caufe at all. I Ihall 
prove to you, that one of this very crew, who came home }n this 
(hip, had forty guineas offered to him : what did this honeft fellotv 
fay ? — I have been five-and-twenty yearai at fea, and I never ran. , 
away from a (hip, ar.d no reward or temptation you can ofer 
me ftiall induce me to do fo now. We are under articles, and 
therefore I will not take your fony guineas.— There was one of 
this very crew tliat had this fum offeied to him, but he refufcd it, 
conceiving he was bound by his articles. This poor honeft 
fellow faid, I have feen five-and-twenty years' fervice on'board of 
ihips ; I have never in my life deferted any fhip, and I will not 
do it how. Gentlemen, I will do more, I will prove to you 
that, during the time they were up the country, when one of the 
crew was complaining to the captain, he replied, I have th^ 
hurdeft of ic j your wages are going on. If I prove this, it is the 
common cafe of an aflion brought ^y a failor againft his captain 
for wages, and in this cafe they muft be calculated purfuant to 
the articles during the length of the voyage. If you fhall thinlq 
the voyage was put an end to, I fay the contra£i was a continij- 
ing contrail; but if ypu fliould happen to be of a different opU 
nion, the only queftion will be, what this man deferves to have, 
and you will mcafurc that by wliat he might have got from 
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another: yoU'N^iU decide whether he, by the condu6l of the cap* 
tain, has not been prevented from making the bed bargain he 
could have made, and this is the nature of the cafe« I fhall call 
the witnefies I have to prove this cafe, and I have no doubt that^ 
in the end, he will be found to be entitled to all his wages under 
the articles; but if you fhould happen to be of opinion there 
-waa an end of the articles, then you will give him for the home* 
ward-bound voyage, what you, in juftice, ftiall think him entitled 
to at your hands* j 



EVIDENCE FOR THE Pi.AiNTirn 

Zord Alvanley. Read the articles : — i^Ji^ they were rtai 
by the officer^ Lord Alvanlby y2iii]-^They are the common ar- 
ticles. Now, what is the fum to be paid to this plaintiff, John 
Fiflicr, purfuant to thefe articles ? What is the fum oppofite to 
hl« flame ? 

£The anfwer was, 61. i6s. 6d, per month.] 

Lord Alv ANLEY. Thay are lunar months, 1 fuppofe^ 

Jlfr. Serjeant L£Ks« Yes, my lord; four weeks to the> 
month. 

Mr, Serjeant Baylzy. My lord, I underftand there is fomc 
difference here about that. 

Lord Alv AU LEY. I underftand that on board king's fhips 
the month is the limar month, conlifting of twenty ^eight days j 
but that on board merchantmen the month is thirty days. 

Mr. Serjeant Bayley. One of the failors fays there arc 
twelve months in the year. 

Mr. Serjeant Cockell, Then it will be the calendar 
ponth. , 

Mr^ Serjeant Lens. We (hall take it to be the calendar 
month. We muft trouble your Jordftiip to read your notes of 
the evidence of John Watfon^ who was examined on the former 
trial, but who is now at fea: 

\ Lord 
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Lord Alvanley. John Watfon faid lie was a mariner, on boarct ' 
' the Slip Fifhburn, on a voyage from the port of London to Riga j 
dicy went out in ballad. When they came to Riga, they took in 
about two thirds of their homeward-bound cargo. The embargo 
took place about the 8th or 9th of November ; and till the 28th 
or 29th of that month they remained on board, and then they 
were marched into the country. He fays they were up in the 
country near fix months, and retunied to their (hip about the 28th 
or 29th of May 5 they were under the captain's care. They' 
had feventeen hands on board, with the captain -, they had four 
Americans, two Swedes, and a Spaniard. The Spaniard and two 
Swedes did not go up into the country. All the Britifh failors 
did ; the captain went with us, and had the command of us all 
the time we were there. They had fo much a-day from the 
Ruflian government. It came through the hands of the captain; 
they came back as they went, only they were not guarded on the 
road back. When they came back the Ihip was furveyed, and if 
any thing was wanted, it was made good. The {hip was caulked ; * 
they were prfid twelve copies per day (which I underftand is a 
very fmafl ftxm, atid hardly fufficient for their fubfiftence). He 
fays, I received fome money after I came to England, and which 
I ought to have received in the country. We entered into no 
frefh articles for the home voyage. The captain never told us 
we were ^at liberty to go. When the men were grCimbling, he 
faid, I have the hardeft of it, your wages are going on. 

On his crofs-examination he faid, when the embargo was firft 
laid on, there was a guard of foldiers planted along the coaft 
to prevent us from going along the fliore : the day we were taken 
out the Ruffian guard came on board the (hip. Our (hip's com- 
pany, he faid, was marched up the country along- with the crew^' 
of other (hips. Every (hip's company was under the command 
of their own captain.— (He was a little miftaken in that. It 
cannot he improper for me to (late, what the cafe really was as 
it came out upon another trial. The truth and faft was, where 
the crew of a (hip did not amount to ten men, they were clafled 
together, and fome were taken out of another (hip's company and 
added to them.)-^He faid, if any of the men upon their march 
mifconduaed themfelves, the Ruffian officers puni(hed them.* 

That 
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That did not happen to his crew* but it happened to others ; 
thej were obliged to be at' home bj eight o'clocki captain and 
jH. When they returqed to Riga^ the cargo had been taken out.; 
they took it on board themfelves agiin. , There was a certain al- 
lowance made to the fcamen by the RuiBan government while 
they were up in the country, it was & much per man for captains 
and all ; the two Swedes and Spaniard were gone away before, 
. they came back. Before they went up into the country, the two 
Swedes and the Spaniard went to their confuls. They were about 
two or three days, and when they came on board, the captain 
faid he would not take them on board again unlefs they would 
Jign frefli articles ; they thought they were going to fuffer the 
fame as the Englilh, having been found on board an EngliQi (hip. 
Tlie captain faid, they had forfeited their wages by going away, 
and they went away as foon as the embargo was laid upon the 
fliips. The fhip Fiihburn at laft came home and delivered her 
cargo at Plymouth, and they paid him for all the time I had been 
on board the ihip. 
That is his evidence. 



Anthony Watts, examined iy Mr. Serjeant Lens. . . 

^ Watts, you were one of the crew of the Fifhburn, that 
went out from the port of London to Riga, and came back again i 

A. Yes, fir. 

^ How long is it fince you returned ? Were you here at the 
time of the former, trial ? 

Mr. Serjeant SHEPHERd. Watts, have you fubfcribed any 
thing to the fupport of this a£lion ? Have you fubfcribed any 
money to the carrying on of this caufe? 

jf. Not any, fir. 

Mr. Serjeant hEiiS. You are juft come from onboard, I 
believe? V 

J. I was preffed on board the Urania frigate. It is about 
fix weeks to-morrow fince I got back. 

J^ But you were on board the Ihip Fiihburn, when flie came 
to'Rigal 
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A. t was«. 

Mr. ierjetoa Shbphejld* My lorcl» I only wiAi to underftand 
• Ac faft. Have you contributed any fum of money towards the 
carrying on of this a£tion» 

J. I have notm 

Mr. Serjeant LfiNS. You remember the Ihi]^ arriving at Riga, 
tnd the embargo being laid on ? , 

A. I do. 

^ Did you go up the country ? ^ 

A. I did, fir. 

^. Do you remember when you came back to Riga again > 

A\ Yei, fir. 

^ Tou returned in the (hip to Plymouth ? 

^•Idid. 

^. There were feveral other Englifli fliipa at Riga» at the- 
time ? 

A. There were a great many more. 

^ Many Engliih captains there ? 
. A. Yes, fir. 

^. That wanted crews to come home ? 

A. Yes, fir. 

^ Did you fee or know any captain of that defcription ? 

Ai There was a captain, who one day— 

Mr. Serjeant Lew, interpofing. What captain was he ? 

A. I do not know his name, he belonged to Liverpool \ he ap- 
plied to me to come home with him. He ofiered me thirty-five 
guineas* 

Mr. Serjeant Shepherd. That is no evidence at all. 

Lori Alvanley. Did you know that offe^ made to any body 
dfe ? It is evidence mod unquellionably, unlefs he is a better 
failor than the other. I do not know how it can be proved in any 
other way. 

Mr. Serjeant Shepherp. My lord, I fubmit when it is proved 
it is not evidence. 

Lord Alvanley. How is it to be proved ? if no one inft^ncc 
is evidence, any number of inftances will not be evidence : how 

ar« 



ire yoti to come to the price of fcamcn*s wages at any particu- 
lar tinte, but by afcertaining what was oflFercd to any man at 
that time ? In what manner, ftate to me, are you to prove a 
quantum meruit of what a mariner deferved to have, if you are 
not to go into inftances of what was offered, and what was ac- 
tually received ? If one inftance has" no effeft, how have five 
thoufand any effe£l ? . , 

Mr. Serjeant Shepherd. If it cannot be proved I c^mot 
help it. , "" 

Lord Alvanley. Then it is incapable, of proof? 

JWr. Serjeant Shepherd. If you will give me leave — 

Mr. Serjeant Lens. I fliall take it as it has been hinted, that 
It was a defertion : it would put an end to the caufe. 

Mr. Serjeant Shepherd. I underftand the view with which 
it is given to the'jury is asfome criterion of a quantum meruit oi 
the wages of a failor. The captain of a fhip having offered to 
any failor of another fliip thirty-five guineas to come in his fhip, 
m a port where there are Britifli ftiips, I fay it is no evidence at 
all of a quantum meruit of a failor's wages on a voyage home. X 
fliall fubmit it is no evidence at all, becaufe they are not entitled 
to go into a qumntum meruit on a voyage home ; for they have de- 
clared on a voyage from the port of London to Riga and back 
again as one voyage. It is affirmed the voyage out was put an 
end to ; and, therefore, there was a new voyage, and a new con- 
traft, and every thing began anew from Riga to London. Then 
I fubmit on this declaration, they are not entitled to go into that, 
. becaufe there is no general count for a quantum meruit, but one 
on a voyage from London to Riga, and back again. Firft, then, 
I fay, there is no evidence oi. quantum meruit. , 

Lord Ah^A^LUY^Jnterpofing. Tliey will take all the advan-^ 
tages they poffibly can find. I am aflonifhed what the merchants 
arc about. They will not let the queftion come on; I cannot 
Hconceive what they are aiming at. I cannot conceive what they 
mean ; they will not let this queftion be tried, raifing every diffi- 
culty, and throwing every obftruftion in the way they poffibly 
can. • If your clients think fit to do fo, undoubtedly they have a 
pcrfeift right to make the objedion. It is not evidence under 
this declaration : I do not know what they are about. They put 

K the 



( 65 ) 

the fallors to all the hazard and cxpcnce they poffibly can. For 
God's fake, let the queftion be brought before the court ; they 
are doing themfelves no credit at all by this condud. 

Mr. Serjeant Shepherd. I beg your lordfliip's pardon. My 
obje£t is this, if poiTible, to have the aftual and real queftion of 
law between thefe parties brought fairly before the' court. 

Lord Alvanley. You have the queftion of law when an ac- 
tion for thirty pounds is brought ; and then you begin with all 
thefe fort of queftions. 

Mr. Serjeant Shepherd. My lord, I think I am quite jufti- 
fied. 

Lord Alvanlej. Tou are juftified as a counfel. They will 
take every advantage. They fay they want the queftion of law 
to be tried, and they take care that it (hall not. It is cafy to put 
in a count for a quantum meruit* 

Mr. EsplNASsE. My lord, there is a count for a quantum 
ineruit. 

Lord Alvanlet. They are faying all this time it would be 
extremely defirable to get the queftion fettled ; they are applying 
to government } and they will not let it be fettled. Apply yourfelf 
to this objeftion ; • point out the count. 

Mr. EspiNASsE. They muft fay the original contract is in 
exiftence, or not. 

Lord Alvanley, tnterpofmg. Point me out the count in tlic 
declaration, to which you are to apply your evidence. What 
fignifies talking about it ? I would let you in if I could. I am 
aftonilhed to find what they arc about \ government will under- 
ftand in what manner thefe caufes are brought forward. I will 
reprefent, I can tell you. I will ftate to government, moft cx- 
prefsly, how thefe caufes have been coudufled. The queftion 
has not been permitted to be agitated. Every one objeftion has 
been ftarted that poffibly could. They have been applying to 
government to grant them a compenfation, faying, they are anxious 
to have it tried. ' 

Mr. Serjeant Shepherd. So far from wifliing not to have it 
tried, it was tried on admiffions. 

Mr* Serjeant Lens. I do ncM: find any count in the declara- 
tion that h general. 

Mr. 
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Mr. EspiNAssE. Wc fay it is a voyage from London to Riga, 
and from Riga to London. 

Lord Alvanlet. Who is the owner ? 

Mr. Atcheson. Mr. Thomas Ward, who is a bankrupt. 

Lord Alvanlet. That is the only excufe I have heard. 

Mr. Serjeant Shepherd. The aftion is brought againft the 
captain. 

Lord Alvanlet. That is a very go^od excufe : I wiih you had 
faid fo before. 

Mr. Espinasse. The quantum meruit is from London to Riga, 
and from Riga to London. Now the articles are put out of the 
queftion by themfelves. They muft be taken as if they nevejr 
had an exiftence. It muft be totally at an end, or not at all. 
Then it comes to this queftion. If they put the articles out of the 
queftion, it comes to be a voyage without articles. 

Lord Alvanlet. They do not mean to fay the articles never 
exifted ; they fay they cxifted to a certain time, but not afterwards. 
The queftion is, whether they may give evidence of a voyage from 
Riga to London, whether they can give evidence of a quantum 
meruit from Riga to London, without any regard to any former 
voyage. [His lordfhip here read part of the declaration, begin- 
ning with thefe words, ** and whereas, "afterwards, &c." and 
read down to thefe words, '* undertook to pay what he deferved 
to have, &c."] Now the quantum meruit here is from London to 
Riga, but not from Riga to London. 

Jfr- Espinasse. The cafe applies as far. as it goes. That 
muft be taken to be under a quantum meruit what has been paid. . 

Lord Alvanlet. It Is one voyage from London to Rigai and 
from Riga back. Did the defendant undertake to pay to the plain.. 
tifF what he reafonably deferved on that voyage ? 

Mr. Serjeant Shepherd. JMy lord, I will tell you why I take 
fuch objeftions, and I apprehend this is a good one. When the 
fafts of this cafe were fubmitted to the decifion of the court, the 
queftion properly arifing on a quantum meruit, formed no part 
of the cafe. When the fafts had been fettled, there was an agree- 
ment entered into between the parties, that certain other caufes 
IhoUld abide the decifion of this cafe. Now fubfequent to that 
agreement, this new point on the quantum meruit has arifen. My 

reafpa 
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f eafon for taking this obje£^ion is> that as a new point has ariitii 
(ince the parties agreed to abide by the decifion of this cafe, that 
they may not be bound by any decifion on- that new point j and, 
therefore, if the other cafes fhall be tried by themfelves, I drop 
my objedion, otherwife we fliall be bound down in other caufes 
in a new point, which new point was not under the confideration 
of the parties, when they agreed to be fo bound. 

Mr. Serjeant L&N3. We have no general coUnt for work and 
labour ; I am afraid ther,e is no fuch count. . ^ 

Lord Alv ANLEY. You may bring another a^ion* It is a pity 
but it could be amended. % v 

Mr* Serjeant Lens. My lord, I fubmit, as they did not make 
this objeftion before, that they arc n©w precluded, in this part 
of the cafe from making it. They fuffer it to come down in this 
form. They now obje£t to the fopn of the declaration. I fubr 
mit they ought to have dated it to the court in term. 

Mr. Serjeant Shepherd. Not at all. ' I was not aware of it, 
nor were you. 

Mr. Serjeant Lens. To^ will give u$ the benefit of the ori- 
ginal cafe; ' . 

Lorel Alvanley. You are going to prove the original artir 
cles remained. But what Mr. Efpinafle faid was, that there wa$ 
a quantum meruit from Loadon to Riga, and from Riga back again ^ 
and that the articles were out of the queftion. They (the failors) 
have been paid for one part of the voyage ; and they were not 
paid on a quantum meruit^ but were paid under the arlicles. This 
is a new quantum meruit arifing out of a new c<5ntrf ft, out of a 
pew hiring. 

Mr» Serjeant Lens. ^ This trial came on, in fome fenfc, to com.c 
at this point ; for when the court dire£l:ed a new trial, it was to 
afcertain this very point : the queftion is, whether, the declaration 
ought not to be framed to meet the^evidence ? 

Lord Alvanley. If this is to go on, we {hall never eonie to 
the general queftipn. I would advife the jury to find a general 
verdi<a, if it is made out I wanted the jury to find the fa£ts, 
and then to' fay what was due in cafe he was entitled to receive 
wages for the whole voyage, and what would be due in qafe he 
Uyas entitled to a quantum meruit back^ If yop prove the dcclara^- 
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tion, I fliall advifc the jury to find no fpccial cafe, but to find ai 
general verdia. 

Afr. Serjeant Shepherd. I fliall waive my objedion, and take 
it as if the count had fo dated it. 

Lord Altanlet. That is fair- It may get into a fpecial ver- 
dia, and then it muft come on the record. You will try it on 
the firft point, will you ? 

Mr. Serjeant Lem. They will allow us to add a general 
count. 

Mr. Gaselbe. if there Is a fpecial verdidi, we fliall allow 
them to amend this count. We muft have a fpecial cafe, or a fpe- 
(cial vcrdia. It is not for the jury to lay whether an embargo, 
tinder all thefe circumftances, docs or docs not fufpend thcfe arti- - 
des. We wifli to have it put in this way ; fo as to have a fpecial 
findbg in fome way or other. . If the court fliall be of opinion that 
this embargo put an end to the contraft between thefe parties, 
then the queftion for the jury to afcertain is^ whether the plain- 
tiff has been paid enough on the quantum meruit ; only we do not 
wifli to be precluded from having the opinion of the court oa the 
queftion of law? 

Lord Aim A^VE^. I wifli you would now proceed with thd 
^itnefs. 

Mr. Serjeant Lens, to the witnefs. Watts, how long was 
it before you failed, that this offer was made to you ? 

A. It was about a fortnight before the captain afked me what 
fliip I belonged to, and I faid to the Fifliburn. He laid, if Thad 
^ mind to go with him he would give me thirty-five guineas. 

^ Did you refufe to go ? 

A. I promifed tp oieet him in the evening* 

Lord Alvanley. Do you know of any fum that was paid to . 
any failor ? 

A. There were two of our lacjs who ran away from the fliip, 
and they had thirty-five guineas for the run home. 

^ How do you know that ? 
, A. I faw them one day, and was at a pubfic-houfe with them^ 

^ What are their name^ ? ^ 

f:^d Alvanley. I cannot take that ^s evidence. 

Jjfir, Serjeant Lkns. Dg'you recolleft what th^ names of thofc 

perfon'f 
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pcrfons are ? Is there any body here now to whom wages wei« 
paid on the voyage home by the run ? Is there any body in court ? 
You mufl. not tell us what they told you. Did you at laft make 
a bargain with the Liverpool captain, or did you come home in 
theFifliburn? . 

As I came home in the Fifhbum. 

^. The fecond time you faw the captain^ did he offer you Ae 
Cime, or more ? 

A. He offered me more. 

J^. Your own captain was not prefent at the time ? 

A. He was not prefent. 

^. You had no converfation with him about it ? 

A. No, fir. 

^ Had you any converfation with the captain about Ac 
lirticles 'i 
' Lord Alvanley. Did you tell the captain what offer you had ? 

A^ I did not, but my captain had told me— 

Mr. Serjeant Lens, interpofmg. When did the captain tell 
you what you are now going to fay ? , * 

A. Before the converfation with the Liverpool captain, he told 
me, if I would own myfelf as one of his men, and go on board 
as 'before, and do my duty in the veffel, then my wages were 
going on. 

Lord Alvanlet. What is your captain's name ? 

A, Abraham Ward. 

^ What did the captain fay to you ? 

A. Efe told me if I would remain in the fhip, and do my duty as 
I had done before, that my wages were going on. 

^ What do you mean by going on? 

A. All the while I was in the country, fir. 

^. Did he tell you fo ? Did you talk about going away ? 

A. No, fir., I was talking to him about my living. We had 
then been marched up the country, at the time this converfation 
paffed in Ruffia : I wanted fome money from him, for I heard 
that the merchants in London had fubicribed money, and had fent 
it over to us, and we had not got it. 

Lord Alvanley. Now tell us what paffed between you and 
him there ? 

A. I 



( 71 ) 

A. I aflced him if he had a mind to give me fome money, that 
Tiad been fubfcribed for us and fent over to RuiTia. . 

Lord Aj-VANLEY. Now be fure you tell us what he faid. 

A. I aflced him for the money which was fent out from England 
to us. He faid if I had a mind to take it out in beef, or to go 
to market, he would pay for it, hut he would not give us the 
money. 

Lord Alvanlet. He was right 

A. I told him I was fufficient to take care of my own moneys 
if I was able to work for it, I was able to take care of it 

Mr. Serjeant Lens. Did you take any part of it ? 

A. I did not. 

iw// Alvanlet. I cannot underftand him. 

Mr. Serjeant Lens. Tell us what you faid to the captain. 

A. I told him I would not take the beef j he fliould give me 
the money. 

^. You would not take the beef; never mind that part of the 
ftory : my lord wants to know what pafled about wages going 
on. 

A- 1 was wrangling with him the next day. I met with him 
at the fame houfe. He told me. If you have a mind to own me 
as your mafter, and go on board the fhip when we do go down, 
Mrhich I expe£b will be before it is long— 

^ At that time you had fome wrangling with him ? 

A. He faid. If you will own me as your mafter, and go on 
board the ihip and do your duty as before — 

Lord Alvinley. A;id if you did your duty as before, what 
then ? 

A. My wages were going on, fir. 

Mr. Serjeant LfiNS. Now arc you fure that was the cxpreffion 
uftd ? 

A. It was. 

^ On that you forgot your quarrel ? 

A. I fold my two blankets. . ' 

icr^ Alvanley. You rather chofe to fliame your pcrfon 
than your belly ? How did you db without blankets in Ruffia in 
the winter ? 

A. I 
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A. 1 fold boA my bed and myHankcts^ '• 

^ You were marched down the country as you were marchcil 

A. No, we had not a guard of foldicrs on our tctum. 

^. You had no more quarrel with the captain \ 

A* I had^no more quarrel with my mafter. 

^ You came back to Riga ? 

A* Yes, my lord. 

Mr. Serjeant Lens. How long were you at Riga bcfoie you 
jCame away ? 

A. I was about a fortnight or three weeks at Riga, before I went 
on board the {hip. 

^ The fame cargo was put on board the (hip again ? 

A. It was. I was prcffed before the Fifliburn came to anchor* 
I was permitted to affift the people in mooring the fliip before they 
took me out. 

^. You did not fee any thing more of the fliip, nor fetded 
with them? 

A. I have not fettled at aU. Mn Bicknell gave me nl. and 
told me — *^ / 

Mr. Serjeant SmmEKD, interpoftng. The n^ney Is depofited 

with the proflor. 

Mr. Serjeant LEm. You arrived from on board a king's Ihip 
about fix weeks ago ? 

^. Idid. 

^. You know no more of what paffed between the captain 
and the crew, after they came to England ? 

A. No, fir. 

^. Every thing damaged in Ruffia was repaired ? 

Lord Alvanley. Be fo good as to afk him what paffed. 

Mr. Serjeant Lens. You never told the captain what offer had 
been made you ? 

An No, fir, I did not. 

^ Did the captain ever aflc you to fign frefti articles ? 

A. No, fir, he never did. 

^. But you figncd articles before you left this countify ? 

A. Yes, fir. 

^ Yon 
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^ You never figned them again? Tou were never a£ked to 
doit? 
A* No, fir. 



V Crofs'eycamined by Mr. Serjeant Shepherd. 

j^. The converfation about Englifli allowance took place be- 
tween you and the ciaptain when you were up in the country ? 

jf. It was. 

^ The captains were made anfwerable for the condufl: of the 
failors I When you were marched up the country, a certain 
number of you were put under every captain of a {hip ? 

A* We were all under oiur own captains. 

^. How many men were there to a captain ? 
. A,VJt had eighteen or twenty. 

^ Were not the Englifli captains ihade refponfible to the 
Ruffian government for the condudl of the failors that were left 
with them ? 

Mr. Serjeant Lens. Your captain had the command of all 
your crew ? 

A. Yes, Cr. 

^. Of nobody elfe ? 

A. None but the whole (hip's company. 



Joseph Read, examined by Mr. Espinasse. 

^ R^ad, were you a failor ? 
A* I went to Peterjburg on board an American fhip. 
^ Were you one of thofe who were fe^it up the country ? 
A. No, fir. I came home in an Englifti Ihip. 
^. Were you at Riga at the time the Englifli failors came down 
there from the country ? 
A» No, fir. 

^. Where were you ? 
-^. At Cronftadt. 
^ Was thcrc^ any fcarcity of feamcn at that time? 
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Mr. Serjeant Batley interpofing. I objcil ta that. Nothing 
furcly that happened at Cronftadt can be evidence of what hap-- 
pcned at Riga. 

Mr. EspiNAssE. What is the diftance between Cronftadt and 
Riga? 

ji. I do not khow. '^ . 

Mr. Serjeant BatLey. There might be a great fcarcity of 
feamen at the one of thofe places, and an overflow at the other. 

Lord Alvamley. I think it is evidence what he had for. com- 
ing back from Cronftadt. ^ 

JIfr.EspiNASSE. Was there any fcarcity QfEngliflifailors there? 

* J. Yes, fir. 

j^. Do you know it ? 

J. Yes, fir. 

Lord AivANtEY. Riga is at a great diftance from Cronftadt. 
Do you know what was given for Englifli failors from Cronftadt 
to Iiondonf 

Mr. Serjeant SHEPHERD. Before you teU us that, how do you 
know it ? / ' 

^. I had eight guineas per month. 

Lord Alvanley. That was not more^than you got 

Mr. Serjeant Lens. That to be fure cannot be evidence. 

Lord Alvanley. You do not like it. 

Ralph H arpur was then called by Mr. Espinasse, but did not 

arjkver. 

John Mackintosh, examined by Mr. Espinasse. 

Lord Alvanley. In another war I hope the.legifflature will 
take care to provide for all this. 

Mr. Espinasse. What is your name, fir? 

jf. My name is John Mackintofh. 

^ Did you compofe a part of the crews of thofe (hips that 
were up- the country ? 

A. Yes, fir, and belonged to the John and Kabella, of LondoHj^ 
that was at Riga. 

^ You, your captain and crew, were fcnt up the country ? 
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^. When was the embargo laid.on ? ^ 

^. On the 8th or 9th of November, and they were fcnt up on 
the tft of December. I was left on board the (hip to take care of 
her, with the mate^ we remained on board to take care of the 
fliip. * 

^ Now do you remember the crew returning ? 

A. Yes, fir. 

Lord Alvanl)5T. Did you (lay on board all the time ? 

A. About the 1 7th or 1 8th of the month of December we like- 
wife went up and joined the (hip's crew there* 

^. Did you return with the reft of the crew to the.(hip again ? 

A. Yes, (ir. 

^ Was^ere any fcarcity of fcamcn at that time when you 
returned? ^ ' 

"A. Yes, fir, a very great fcarcity. 

-C^iif Alvanley. I fuppofe almoft all the (hips* crews came 
back about the fame time.to Riga ? * 

A. Yes, fir, much about the fame time. 

Mr. EspiNASsE. Now was there fuch a fcarcity as caufed any 
idTance in the wages ? 

Mr. * Serjeant Shepherd. Of your own knowledge ? 

A.lAo not know it made any advance in the wages in our (hip. 

XorJ Alvanlet. Why? 

ifcfr.. EsPXNAssE. Do you know what was offered to Briti(h 
(ailors to navigate from Riga to London ? 

A. I do not. 

. ^ Was any thing offered to you ? 
, ^. No. . . 

^. Was any thing given by your captain to any man to come 
back? 

A. There were two foreigners (hipped who were not feamen. 
■ ^. Do you know of your captain having offered any fum of 
money to any feamen to come back to the (hip ? 

^A. No, fir, I do not. 

Lord Alvanlet. How were you paid in coming back ? 

A. I had it on the fame articles on which I failed. Two foreign- 
ers came back, but I cannot fay how much they had* They 
'Were not feamen. *^ - 

L^rd 
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Lord Alvanlet. They were only to come on the home 
vpyage. Do you not know whether they were to receive more 
than if they had failed the whole voyage ? 

jf. Thefe men on board of our fliip would not. They were 
not iailors, my lord. ' 

^ Were there no Britifli failors taken in at Riga but thofe 
who were engaged for the whole voyage ? ' 

^. No, my lord, we had none on board but the fliip^s crew, who 
were for the whole voyage. 

^ Did your captain make any diftmft bargain with you ? 

A No, fir. 

^. You came back on your old articles ? 

jt. Yes. , ' 

^. And you know no failor that hired himfelf to come home 
on the home voyage ? 

J. No, 

Crofs^xamined by Mr. Serjeant Bayley. 

^ All your own Englifhmen came home with you ? 

Jf. All that were'EnglHh that belonged to the (hip came home 
with us. Ail except thofe who died in the country 5 and all the 
reft of the Englifh crews came home with their own fhips. 

ior^ Alvanley. Under the impreffipn they were obliged to 
do fo, and this is the return they have got. 

William Ovlds, examined by Mr. Alley. 

^ Did you affift in navigating any Englifli fhip to Ruffia ? 
Were you at Riga at all ? 

J, No, fir, I .was not ; I was at Cronftadt. 

John Scotto, examined ly Mr. Alley, 

^ Did you affift in navigating any of the JEn^lift fliips to Rig;| 
at the time of the embargo ? 
>/. Yes, fir. 

^. What fliip were you on board ? ' 
A. The Rodney. 

^- Were you pue of thofe who were marched up the country \ 

//• YcS| 
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A. Yes, fir. 

^ Do you know whether mariners were in requeft to affift m 
navigating Englifh (hips back to London? Po yoa recoUe^f^. 
whether feamen were fcarce ? 

A. Of courfe they were ; becaufe the foreigners had kft the 
ihips. 

^ And therefore they were in want of hands ? 

A^ Yes, fir. They got home to their own country. 

^. Now, fir, in confequence of that fcarcity, do you kww 
what were the wages or the oflFers made to. feamen ? Dp you 
know any particular feaman to whom any particular o^r was 
made? 

A, I was offered thirty guineas. 

Lwd Alvanlet. By what captain ? 

A. By captain Swales. 

^ Of what fhip ? ^ - 

A>. Of the Amity. 

^ Why did you not take it ? 

A. I went to the captain, and in confequence of fome cQnytr- 
fation 

Lord h\.v h.iik'L'E.x . We muft not hear the converfation that 
pafled between you and your captain — ^but did you return home 
with your own captain afterwards ? 

A. Yes, fir. , 

^. What that captain's opinion was cannot be given againft 
this captain.— Your captain did not enter into any frelh articles ? 

A, No, fir J I never executed any, unlefs at the time I went 
out, and the captain told me I fhould 

i^rf Alva N LEY interpofing. The jury jnay guefs what pafled, 
and what the captain told you. 

A* I came home under the old articles. 

^ What were you hired at ? 

jt. At 5L per month. 

^ And how long were you in coming back ? 

ji* I was fome time at Riga. 

^ How many weeks w^re you in coming back ? 

^. Three weeks or a month, perhaps : I cannot exafkly fay. 
,^ You were hired pa the original voyage at 5I. a month? 

A^ Yes, 
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A. Yes, fir. 

^. You fay this man offered you thirty guineas ? Suppofe 
you had been hired on that home voyage at 5!. a month, hovr 
long was it before you got to London I 

A. About feven weeks. 

Mr. Alley. And therefore under your regular hirmg, it 
would not amount to f ol. 

Mr. Serjeant BAylet. This voyage ended on the. 28th of 
Auguft, and we know the embargo ended on the 28th of May. 

Ltird Alvanley. How much did yoii pay them ? 

Mr. Serjeant Baylet. Three months, from the 28th of May 
to the 28th of Auguft. , ] 

i(>rJ"ALVAKLEY. You have told us a converfation paffed be- 
tween you and your captain, and in the courfe of that converfa- 
tion he told you what induced you to come back. You cannot 
prove what paffed between you and your captain. 

-Afr^ Alley. Do you know any other feaman here, who wsi« 
»tRiga ? 

A. Yes, fir. 



John Ford, examined by Mr. Serjeant Lens. 

' ^ John Ford^ were you at Riga ? 

A. Yes, fir. . 

^. What ftiip were you on board ? • 

A, The William and Mary, of Shields. I was at Riga, and 
fent up the country. 

^. Do you remember coming back to your Englifli fhip at 
Riga, and coming in her on the home voyage to England ? 

A. Yes, fir. 

^ Do you know what was the rate of feamen's wages who 
were then at liberty ? 

A. ^During the time I was a prifoner up the country, there was 
a report in. circulation ^ 

Mr. Serjeant Bayley. You muft not tell us that. 

•Xor^ Alvanley. They may fhew a fubfcription was made 
f pir them during the flxiie they were in confinement, by the mer- 
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cKaHts of Englanil, and that it was remitted to them i but that th< 
money was never received. 

j/. The money was never received by us. 

Lord Al V ANLE Y. Do'not be angry about it. 

Mr. Serjeant Lbns. Nowj when you came back to Riga, do 
you know what was ofiered or given to any body ? 

ji. Yes, (ir :• there was a foreigner belonging to our (hip, and 
at the time we were up the country he had applied to his conful, 
and had got his liberty; in confequence of which he was not 
marched up the country with us. 

^ When you came back, you found him on the fpot ? 

ji* I found him in a PrulSan fhip. 

^ When you returned to Riga, he had gone from your fliip 
to a Fruffi^ (hip i 

A. When I returned I foudd him belonging to a Pruffian (hip 
at Memel. I then was in fearch of hands for our own yeflel. I 
was authorifed fo to do by the captain. In confequence of my 
meeting with him there, I immediately took him before the cap- 
tain, and he promifed to rqoin the veffel, provided he could, and 
take the voyage home^ on the captain undertaking that his wages 
fhould ftill contmue. 

Lord Alv ANLBY. Did you hear that ? 
. ,J. I did. — ^If he* would come on board his wages ihould com- 
mence from the time he firft figned the articles. 

A^. SerjeanfLEHs. Had he been paid for all the foregone 
time? ' . . 

ji. I do not know. 

^ Did he coirie back ? - ■ 

A. No, fir. 

Lord Alvanley. I fuppofe he coutd make better terms. 
What did he fay ? Did he mean to include all the time you were 
|ip in the country ? 
^ A.\ underftood it as fudu 

^. Did he accept the ofier ? 

J^. He did. He made an offer to defcrt this (hip he then be- 
loflged to, and to rejoin bis fonaer veffel, and to return home in 
thatveffei. 

i^r^f Ai.vAKi.sY. Oathcfe terms? 

A.Q% 
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:rf. 6n thcfe terms. 

J^. Well, did Kc keep to his bargain ? 

A. On account of the PrufBah captain having fufpicions of him, 
he kept him under confinement, fo that ^e were obliged to cdme 
without him. 

Mr. Serjeant Leks. You had authority from your captain to 
gd about and get hands. Cid you offer them any wages ? 

-rf. I was not to inform them what wages would be given*. 
That wa3 to remain with th^ captain. If they confented to come 
home, I was to bring them to the captain. 

Lord Alvanley. IKd you find nobody there who was not 
engaged? 

A. There was one man wha pretended to be difengaged. 

Mr. Serjeant Leks. Did you hear the captain make any ofier 
to anybody elfe ? . 

jf. There w^re three Luheckers. 

^ What bargain did he make with them ? 

A. They could not agree. 

^ What did the captain offer? 

ji. 61. per mqnth, which he gave to the foreigners who came 
home— he offered, tKem 61. per month. 

Lord Al V ANLEY. They were not under any prior articles ? 

j1. They were not paid any thing like what the other foreigtiers 
were. 

^. Why did they not defire as much as they ? What fort of 
men are thefe Lubeckers ? Would you give as much to them as 
to any other ? What (hip were they on board of? You wanted 
them to come home with you ? 

A. Yes, my lord. 

Mr. Serjeant Lhi^s. If they had once left the (hip thdy would 
have forfeited their wages ? There was an tnd of the vir^gtiti 

A. The old articles were ftill in power as they were at firft. 

Lord Alv ANLEY. That is your idea of theirtatter, my ftiend ; 
there were no frefh articles ? ^ ' ' " 

A. He had been one of the crew freed by the confuil.^ ' ' '• 

Mr. Serjeant Lens. No bargain Was aauall^'irfadeWith tlic 
Xubec^ers? . ^ 

. .. * ■•.'•■' 2f.*"No, 
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A. No, fir. 

Q. Are they good failors ? 

ji. That depends on trial; I would give them as mach at 
other foreigners if they deferved it. 

Q. In a foreign port, would you give more to an Englifh 
failor, or to a foreigner ?«*-T)ut without knowing any thing of 
them, would you (hip an EngliOi failor preferably to a fo* 
rcigner, taking the chance of what he might turn out ? 
A. No, fir ; I would give them the fame wages. 
Mr. Serjeant Lens. I thought it had been the other way. 
Lord Alv ANLE Y. If they were equal in merit ? 
Mr, Serjeant Lens. But fuppofingthe one of them to be an 
Engliftiman, and the other a foreigner, the generality of the 
£hgU{h failors get more wages without any thing being faid. 
'Whether would you give more to an Englifh failor, or to a 
foreigner? 

A* I would give more to an Englifh failor than to a foreigner. 
Lord Alvanlev* Have you no other evidence of what 
pafled between the crew of this (hip and die captain ?-^There 
tnuft be a vaft number of thefe caufes. 

Mr. Serjeata CocKELL. My lord, there was a difficulty in 
getting thefe witnefles. 

Lord Alvanley. They would be very willing witneflea 
of coiirfe, becaufe in truth and in faA, they are all fpeaking 
for themfelves. 

Mr. Serjeant Cockell. They are all difperfed over the 
world : we have ufed all our induftry about it. ^ 
Mr. Serjeant Shepherd for the defendant- ■ 

May it pleafe your Lordfhip, 
Gentlemen of the Jury, from the evidence we have heard 
to-day, the queftion is much changed front the fhape in which 
it once appeared here, not only before a jury, but before the 
court out of which this record comes, namely— the court of 
Common Pleas. Gentlemen, there is certainly a very ferious 
queftion of law to be tried between thefe parties; and the great- ^ 
obje£t of the defendant and of many other fliip'Owners has 
been, to have the queflion of law reduced to a ibape in which 
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it may fairly be fubmitted to the decifion of a court of law. I 
believe both 6f thefe parties afted together, neither of them 

knowing what the law was. I believe fo myfelf, becaufe I 

profefs to you, at this moment, I do not know what in the 

refult will be the opinion of the Court on this point : and I fay 

it with the more confidence, becaufe after having naturally 

enough confidered this cafe a great deal ; becaufe after having 

heard it argued, and very ably too, by my learned Brothers> 

as applied to the cafe between thefe paities and between others^ 

as yet, on the abftraA queftion of law, the .Court themfelves 

have giyen no opinion. When I fay that, do not fuppofe that 

1 will take the liberty to fay the Court have not formed an 

opinion ; but I only mean, that circum (lance convinces me, 

that the law on this new and extraordinary cafe, arifing on the 

proceedings of the Rui&an Governnient, with regard to the 

property and the failors of this country, is by no means clear, 

and that both the parties in Ruffia were a£ling in complete 

ignorance of what the law was. If tliis queftion fhall be 

decided againft the merchants and owners, then there will be 

an end of all that head: becaufe if the abftradt queftion is 

decided in favor of the failors, this man will be entitled to 

recover his whole wages from thfe moment he failed from the 

port of London till they arrived at Riga, during all the time 

they were detained in the country under the embargo, and till 

the moment the voyage was completed. During all that time, 

the contrail was running on between thefe parties, the fame as 

in a cafe of a cpmmoh embargo that takes place in this country, 

and fometimes in other countries, the failors are intitled to 

receive their whole wages. The firft queftion then to be tried 

between thefe parties, or at leaft, one of the queftions is. 

Whether the proceedings in Ruilla fo totally put an end to, or, 

in point of law, fufpended the voyage fo as to cut out, as it 

were from it, that period of time during which they were ia 

RufTia under that confinement during the embargo ? But the 

cafe now afturoes a. new fhape, becaufe it is ftated, on the 

part of the plaintiff, that fuppofing the Ruffian embargo to 

put an end to thefe articles, fo as to fet the parties at liberty, 

then 
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then the queftion for you to decide is, How much this man 
<leferves to have, afTuming that he entered into a new con-, 
traft, and that he began a new voyage from Riga to 
London, after the embargo was put an end to ? Now, my 
Brother has addreffed you, and faid it is hard, ^ lofs fhould fall 
on them in confcqucnce of the fituation of the two countries of 
Great Britain and Ruffia ; — all national calamities beyond all 
doubt are hard on the individuals. On the other (ide alfo, on 
the part of the owners, it is hard that this national calamity 
•which took place between Great Britain and Ruffia, fhould 
fall entirely on the owners ; and I contend that the calamity^ 
which mud ultimately fall on the owners, muft be divided 
between them and thofe on the other fide. It would be the 
greatefr injuftice that all the calamity fhould be borne by one 
fide ; the others alfo mufl bear a part of the burthen, each of 
them mufl bear a part. Gentlemen, you know that by the 
marine law, freight is the mother of wages ; for inflance, 
-if a veffel failed from port, and that veffel be lofl before fhe 
arrives at the port of deflination, or if fhe is captured before 
fhe arrives at her port of deflination, fo that the owners do 
not receive any freight, by the law, not only of this country, 
bqt of all the countries in Europe, the failor lofes his wages, 
becaufe the owner lofes his freight. In this cafe the owners 
of this fhip let their fliip to freight, not for a fixed period of 
time, not by the month, but for a lumping freight, from Great 
Britain to Riga, and from Riga back again to Great Britain ; 
when they arrive at Riga, the then Emperor enters into an a6l 
of hoftility againft this country, for he immediately took 
pofieffion of all the Britifh fhips in Ruffia^he puts a guard on 
the fhore-»after that had taken place a certain time, he took 
out the failors and captains and marched them up the country, 
whete they remained in confinement for fix months; he alfo 
took out the cargb. Now I fay, if this a£l of hoftility had 
been followed up by a fubfequent virar, which, thank God ! 
it was not, there is not the fmalleft doubt thefe (hips would 
have been captured and condemned, the failors would have 
bocn made prifoncrs, and might have remained a much longer 
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period in captivity, than thej^did, they would not have re- 
ceived their waget, not even up to Riga. They would have 
been deprived of all the wages they earped out, and of^ qourfe 
of their wages during all the time they were imprifoned in 
Rui&a. It happened, providentially, that things took a diBi^rent 
courfe, and after a certain given time had eUpfed, Ruffia felt to 
a certain degree, the injuftice of what had been done ; and 
wifhing to be reftored to a ftate of amity with this country, 
refolved to fend them back to their fhips^*^— They reftored them , 
as far as they could. I believe they endeavoured to put them in 
Jiatu quo: — they caulked and repaired the fhips, but the owners 
during all that time were lofing their freight. Where thp 
freight is at fo much per ton, if a fhip is detained five br fix 
months, you know, dpring all that time the owner is earning 
no freight Had it not been for that^ the voyage would have 
been ended in two o^ three months, and the whole freight, 
which was ultimately yarned in this cafis, would have been- 
earned in that fhort period, and fhe would have been earning 
more freight during the time (be was kept in Ruflia ; fo that 
in fa£t, the owners, during fi^ months, loft the benefit of all 
freight ; and we lofing the benefit of diat freight which would 
have been earned by the fhip, I fay, the failors during that 
time lofe the benefit to' any wages that might be earned by 
that fhip. This plaintiflF, and all the other sailor^, up to the 
time of their arrival at Riga have been paid their wages ; fo 
alfo for the home voyagie from Riga to London ; they have 
received all that is due to them; they have been paid all their 
wages. When the queftion was originally, ftarted between 
thefe parties, the plaintiflF made his cafjs, and brought his 
aiStion, not upon any idea that he was intitled to more 
money in coming back from Riga to J-ondon than he had 
received for the outward voyage, but he made his claim for 
the intermediate time, namely— from the time ihey- were 
taken out of the (hips till the time they were reftored to them 
again, during the time they were detained prifoners in Ruffia ; 
and that raifes the queftion of law. Whether this embargo 
which is a (jucftion of law, an4 pf pure Jaw, beyond all doubt, 
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whether this fpecles of embargo is fuch a fpecics. of embargo 
IS fuch an embargo, or a£k of hoftiHty, ox capture^ or call it 
by what name you pleafe, as to annul or fufpend that contradt" 
during the time it remained? I do not know whether I make 
mylelf underftood. But that is the queftion the parties came 
prginally to ,try. Very often this country lays on an embargo^ 
and fays, you (hall not fail to fuch a port : this is a wile pre- 
caution, when it is fuppofcd, that .the country to whicl^ you 
are going, may be in a ftate of hoftility with you, or for any 
other reafon. This is the cafe of a common embargo ; and 
as to that, I believe it. is agreed on all heads, that it does not 
put an end to the voyage. It is like the protraction of the 
voyage by winds or weather, or from any other caufe ; in all 
tbefe cafes, the relation of fervants on the fide of the failprs, , 
and of control and order, and benefit of fervice on the other^ 
on the fide of the mafter, fo that quo ad^ themfelves, they (land 
in the fame Htuation, except as to proceeding on their voyiige; 
and during this time, the owner has the benefit of the failors 
fervices in protc<£ling the cargo, and in taking care of the flxip» 
by doing all that was neceflary to be done on board tl^e (liip : 
Whether fhc were in port or failing upon the high feas, it 
follows, as a fair legal confequence, tliat the failors (hould 
be receiving their wages, becaufe the owners and captains are 
receiving the benefit of their fervices. They cannot navigate 
the /hip on the high feas becaufe the embargo took place. 
When this embargo was laid down, the (hips were taken pof- 
feflion of by the Ruffian Government, and the crews marched 
up the country, where they were treated as prifoners of war ; 
were kept on a fmall allowance, fuch as would be made to 
prifoners of war, with an additional allowance from the 
Engliih merchants in this country, raifed by fuhfcription, and 
remitted to Ruflia to be given to them, in addition to their 
allowance by the Ruffian Government. One or two circum- 
ftances have been introduced into this caufe by the Black, 
which have really nothing to do with it, but to excite grouivl- 
lefs prejudice. The Bl^*ck told you, when he applied to the 
icaptaia for moDpy> be refufcd to give him any, but told binv 
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Jie might take it out in beef, and that he would pay for it. 
Gentlemen, the captain had a very good reafon for that.— - 
When they were marched up the country, the Ruffian Govern- 
ment when they found they had to deal with a great number 
of Englifli failors, and knowing thai Jack is generally a ftout- 
hearted, bold fellow, and fometimes not fo regular on fhore 
as when he is upon the high feas, they made every captain re- 
fponiible for the condu£l of the failors who were marched up 
into the country with him: and therefore knowing that -coun- 
try— knowing there was not always that nice delicacy and 
difcrimination of guilt and innocence, which, thank God ! 
prevails in this 'country; and having no wifh that the knout 
might be infliftcd on him, the captain faid to him, *< I will 
give you beef, but I will not give you money, becaufe that 
money might be applied to the purpofe of getting liquor, which 
might induce you not to conduct yourfelf quite fo prudently^ 
and we may get into trouble,;— you ftiall have beef, but you 
ihall not, for that reafon, have the money, which may be 
mifapplied in liquor, or in fome other way." But really. 
Gentlemen, as I faid before, this has nothing at all to do with 
the caufe, becaufe neither the captain; ^nor any other, endea- 
voured to withdraw any part of what juftly belonged to thefe 
failors — indeed* that is not pretended. Then, fee how this 
cafe ftands? When thefe failors were up the country, the 
captain, it is faid, did not tell them the contrail was diffi^Ived 
or fufpended; and did not tell them to go, for that they were 
at liberty to go where they pleafe, and to a£l as they pleafed — 
No, he did not inform them the contra£l was at an end; and 
if the captain had been a&ed jthe queflion, he would have faid, 
I cannot tell you ; it is a queftion of law which mud be 
decided, and decided by fome Englifh court of juftice : that is 
the anfwer which would have been given. It was a queftion of 
a new and fingular nature. The proceedings that took place 
in Ruffia, are fuch, I believe, as never happened before, in 
point of fingularity; and fuch as I hope and truft, will never 
happen again. How therefore they were to decide on it, I 
really cannot conceive ; how they could decide it, when it 

has 
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has not yet been decided by this court, after all the reafoning 
and argument had upon it, I cannot tell. It is difficult to fay 
how they could have decided it, without taking the thing into 
confideration; and therefore I apprehend, the law muft de- 
cide it. The law muft decide it after the whole tranfadion is 
over. If it fhall turn out, in point of law, that the embargo 
is liot to be coafidered as haying put an end to the contrad^ 
but that it left the articles entire, ^hen'the plaintiff will be 
entitled to all his demand, namely, to wages for fix months at 
61. lbs. 6d. per month, which he fays he is entitled to. 

Then it is faid, fuppofing that it is not fo ; fuppofe the em- 
bargo put an end to the contrafi, what is this man entitled to 
receive ? There is a new voyage, what does he deferve to have 
for that voyige home ? Now, gentlemen^ on that fubjeft, as 
far as relates to the mere remuneration for work and labour, 
xneafuring it by this in my humble judgment, the true meafure 
is that which has been ftated, 2ol. 9s. 6d. which is the fum he 
has received: but it is faid no. That is the fum which be 
agreed for when he failed from Great Britain, namely, at the 
rate of 61. i6s. 6d. per month. But the articles under which 
be received that fum were put an end to at Riga, they might 
have got a great deal more. Now has that been proved?—. 
Why, it is a moft fiogular thing that during all the time they 
were at Riga, when fo many (hips were there, they have not 
been able to produce one fingle inftance of any one man, 
Briton or Foreigner, who had come home in any ihip, and 
who had received more than the regular rate of wages which 
he fet out with from Great Britain not one, not a fingle 
inftance. They have produced one or two inftances of tjflFers 
made to failors ; one man had been offered tliirty guineas, 
and another fum had been offered to another failor, if he 
would leave the fervice in which h& was, and come to that ' 
particular fhip. That occurred to one or two failors, when 
a captain happened to want a hand or two. But does that 
prove that the rate of wages from Riga home, was thirty 
guineas by the run, when nobody has received it ? You will 
be fo good as to recoiled another thing ; inftead of there being 
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a fcarcity of failors, if all had been fet loofe, there would 
have been plenty of them; becaufe if all thefe failors had 
each of them been taken from their ftiips, tliere would 
have been fo many Briti/h failors that no man would have 
got thirty guineas; becaufe there would have been all the 
Britifh failors of the different fhips, and then the plenty that 
•WouTd have arifen from the difcharge of fo many, would, 
inftead of railing, have reduced the price of wages, in the 
run home, becaufe each would have wiflied to have had a 
Ibip, and the greater the plenty there was in the market 
the lefs would be paid for it'; they have not been able to pro- . 
duce to you anyone man, either Foreigner or Britoti, tliat 
has received that rate of wages. ^They only {hew one or 
tv^o offers made to men to defert their fliips. Now does that 
prove any thing like a rate of wages fuperior to that rate of 
wages which the plaintiff received under th^ articles, namely, 
6 guineas and an half per month ? My friend fays it is hard 
the plaintiff and the other failors fhould not receive the whole 
of their wages ; 1 may fay, but it is hard the owners fhould 
pay more to the plaintiff in confequence of what you muft 
allow has arifen from this embargo. It does not in the fmallefl 
degree appear^ that the rate of wages home was higher than on 
the outward voyage. If they could have proved that many of 
the Britifh failors who were at liberty, had come home from 
Riga to London, and had received thirty or forty guineas for 
the run, that might have been fomething, tut they have proved 
no fuch thing ; and. 1 will venture to fay, that if all the Britifh 
failors had been difcharged from their fhips, the captain might . 
have faid, I will not carry you home at all, which I admit 
would have been extremely improper ; but then, they would 
have been glad to come at any rate of wages, and for fcfs 
wages than they did receive when they did come home. Gen- 
tlemen, another obfefvation give me leave to make, is this— a 
mate of a fliip would be much more likely to flick to the fhip, 
than to throw himfelf loofe as a foremafl man; and for this 
reafon,' the mate of a fhip when he comes into this country, 
is never preffed, now a common failor is preffed^ and that is 
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of great confequeoce when a mate Is to come home. There- 
fore you obferve here, there does not feem to be a tittle of 
evidence to go to you to prove another criterion by which 
this plaii^tiff ought to have wages more than thofe he agreed 
to receive when he went out of the popt of London to Riga, 
and it is clear, the plaintiff never had fuch a conception him- 
felf, but he and the other failors, when they received their 
wages, they received fo much for the voyage out to Riga, and 
they received fo much on their voyage home, leaving the inter- 
mediate time to ftand on its own footing : whether it was to 
be coniidered as a detention occaiioned by the winds or the 
weather, and whether he was to receive any thing aye or no. 
There were two inftances of an offer of thirty guineas if they 
would leave the fhip— the one the cafe of a Britifli failor, and 
the other that of a foreigner; and there was the inftance of 
three Lubeckers, and on the fubjeft of the Lubeckers, they 
were offered 61. per month; they refufed it : but if there had 
been that extraordinary fcarcity, and 30 K per run had been 
any thing like the rate of wages, do you not think the captaia 
would have made them a very different offer? as they were 
to come to Great Britain they muft have found their way back 
again to Lubec, It is a very different thing, a failor coming 
back to his own country, and a failor coming to a foreign 
country, from which country he muff find his way back again 
to his own country, pr muft find fome new employment. 
What does that prove— three Lubeckers did not like to come 
to Great Britain and there to be dropped by the fhip. What 
then? Have they proved any one inftance in which they 
engaged and performed the voyage, in which they refufed or 
in which they paid more*-not one. 

Now, Gentlemen, on the other fide, I fliall prove fome in- 
ftances of Britifli failors who were engaged at Riga, to come 
home, and who did come home at the fame rate, and fome of 
them at a lefs rate of wages than that which this plaintiff re- 
ceived. The plaintiff received 6 guineas and a half per month. 
Now I fliall prove one inftance of a mate; of a man, who had 
gone out to Ruffia as an apprentice, and whg having ferved hi« 
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time out there, applied to the captain, and alked hip if he would 
let him go to anotlier fervicc if he could find it ; he went and en- 
gaged himfelf as a mate from Riga to this country, at the rate of 
61. 108. per month. I fliall prove feveral inftanccs of failors who 
had engaged themfelves at5l. per month, and this proves to you 
that if this (hip had wanted hands, that (he might have had 
Ruffians and other foreigners at a much lefs rate of wages, hut 
very few wanted men, becaufc all the crews returned with their 
own (Iiips. But the confuls of the different countries of Sweden, 
Denmark, and America, when their countrymen were feized on 
board the Britifli fhips, procured their liberty, and they were 
permitted to go where they pfeafed, and to do with themfelves 
as they pleafed. Then the captain^ of thofe fhips on board of 
which they had ferved, wanted fomebody to come in lieu of 
them. They hired other men, and inflead of giving them any 
thing like what has been ftated for the run, all thofe failors came 
home at much lefs wages than thofe for which this plaintiff 
performed the outward Voyage. They all came home, leaving 
the queftion during the embargo where it ought to fland — on 
the point of law. If I prove thefe fadis to you, what becomes 
of the rate of wages on a quantum meruit f It is not enough for 
, the plaintiff" to fay, I have a right to my wages during the time 
of the embargo, or if I have not, then I am entitled to more 
wages for coming home. But fuppofing the.contra£k.was at 
an end by the embargo, the queftion will be, Whether fuch an 
admitted- and current higher rate of wages took place, as en- 
titled him to receive wages at that rate ? It is faid, the captain 
did not tell them they were'difcharged from their contradl. 
The failors did not fay they ^believed they were difcharged 
from the contraft ; if that had been declared, the captains 
would have had to confider, whether they would have given 
the men fo much by the run, or whether, inftcad of having 
this put upon them, whether they would not have applied to' 
foreigners ; always rccoUccSling this— that if the Britifh failorg 
had been difcharged, I fuppofe there were not fewer at that 
time at Riga, than 8oo or 900 failors, who mufl all have made 
new bargains, or have flaid in Ruffia, if they had a tafle for 
it: And that very circumftance would have introduced intci 
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tbe coDtrad, lower terms; and if they had not agreed to 
thofe terms, the captains would not have given any more. I 
do not hlame either the captains or the failors for no( men- 
tioning this, becaiife neither of them knew, nor conld know 
mrhat the law is on the fubje£l. At this inoment it is not afcer- 
tained by a folemn legal decifion ; and this very cafe is brought 
before you, to take the opinion of the judges of the land what 
the law is. And therefore, it is no where afcertained what the 
law is ; neither of the parties know what that law is, but they 
go on acting without knowing the law, and afterwards that 
law 18 to be decided. There can be no decq>tion in a maa 
jdot flating that which he does not know, leaving that queftioa 
to be decided by the law of the country when they returned to 
this -country : and therefore here is no deception at all on tho 
fubjed. 

Here is another thing to be obferved, for the very purpofo 
of deciding the queftion of law, the plaintiflF it to endeavor to 
make out the particular fa£is fo as to take this cafe out of the 
general law; and confidering thechara£ier of the witnefles who 
conqe to prove it» they are very much intercfted ; for every one 
of thefe witnefles has the fame claim on their owners that this 
plaintiff has; from fome converfation with the captain, faying 
the wage$ fhould go on when they were up in the country, 
tliey are to fay this is to alter the general principles of law, 
and to take this cafe out of it. In the firft place, I do not 
rccoUedl they have proved it; quoad^ this captain: Watts 
faid the captain told him, the wages fhould go on. He 
never told his own captain he had been ofiered thirty 
guineas; but* in converfation up the country, when talking 
about the beef ihftead of the money, the captain faid, if you 
will do as you did before, your wages are going on. What 
then, if the captain faid that in ignorance of the law of the 
country? if that be not the law, the wages were not going on. 
That contradfc will not bind the captain or the owners through 
the medium of the captain. That will not make them liable 
|o a. burden to which the law of this country would not make 
theni liable. But this converfation comes from the mouth of 
a man, who is not too much interefted to be a competent wit«- 
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ncfs, but 18 deeply intercfted in all the fa£ls he relates ; and 
' tbcrefore, as it feeras to me, it would be a great deal too much 
on a failor's coming and faying he had a converfation to that 
cfFeft with the captain, if that were to decide the queftion of 
law againft the captain, or to take it out of the general law : 
and it would be extremely dangerous if you were to give credit 
to the extent of that converfation, if you were to fay that it 
amounted to a new contraft, or that fuch a converfation 
either did or could amount to any thing in the fhape of a new^ 
.contra£t, or that it is a fpecial fort of contra £t, in confequcnce 
of which, he undertook to pay thefe wages if they came on 
board. If it were fo, I would objedl to the form of the aftioti, 
and therefore the two queftions are thefe : firft, that which 
comes as a queftion of law, on which I have all the fafks, and 
others that will be proved, -if neceflary, namely, the fprt of 
embargo the RuiEan Government put on thefe ftiips. And 
fecondly, whether he has made out thofe fuperior wages, for 
you to fay ithat he is entitled to larger wages. I fay, as it at 
prefent ftands, there is not a fy liable of evidence on which 
the jury can fafely fay that, and therefore I confider the cafe 
to ftand juft where it ftood before as to the queftion of law, 
and which, if neceflary, may be argued again. It is per-r 
fedly clear therefore, that during the two times which the 
failors were employed in aSual fervice on board this (hip, 
namely, in going out to Riga and in coming home, the failors 
never thought that they were entitled to more ; and the claim 
was made out during that time. The firft and laft were paid, 
leaving the intermediate time to be decided according to law. 
But it never entered into the mind of this man, that he was eur 
titled to more than 6 guineas and a half per month till after it 
became a doubtful queftion, till after it became a <5|ueftion. 
Whether the embargo fufpended or put an end to the voyage 
or not? Then it is faid, on the part of the plaintiflF, if 1 am 
not entitled to wages during that time, I am entitled to higher 
wages for the fubfequent time during the performance of the 
bome voyage from Rigi to Plymouth. It never entered into 
the minds of the failors, this was a cafe they had a right to 
make. T)ie only queftion was, whether they were entitled 
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to wagfcs for the whole time at 6 guineas and a half per 
month. The owners fay, you are only entitled to wages 
from the time I dated, and that the lofs and burthen was to be 
decided between them; now, if they could have fliewn on the 
fuppofition that the embargo did put an end to the contraft, that 
there was that fcarciiy of failors, that the plaintiff might have 
had this or that, that he might have had a fuperior rate of 
wages, it might be fomething. It is fomething like this :— 
Suppofe a map makes a contraft for at leaft a year and a half, 
at fo much per cent, and it turned out that fome tranfadion 
took place, and that he had not the ufe of that thing he con- 
traded for, for the fix middle months, and that it became a quef- 
tion, whether he was anfwerable for the whole time, or only 
for two times, to wit, the firft and laft fix months, confti- 
tuting one whole year, I fay, I ought not to pay for the fix 
months in the middle, becaufe I had no ufe of the thing hired, 
and if in point of law it were to turn out, that I am entitled to 
a guineas per cent, for the midlde fix months, then I will Iiavc 
4 guineas per cent, for the laft ; that would be a moft pre- 
pofterous propofition, unlefs he made out fome cafe fo clear, 
unlefs he (hewed it was paid by others'. Now, if they prove 
pothing of this thirty guineas per run, but If I on the contrary, 
Ihew that failors were hired to come home from Riga* at the 
ordinary wages, it puts an end to tlieir cafe on the quantum 
meruit. I do not fay it defends this cafe on^ the part, of the 
defendant, it ftands on this bottom ; Whether this embargo fo 
fufpended the contraft, or whether it deftroyed the right to 
•wages, tlie owner is not bound to fay. With regard to the 
hardihip of the cafe, it is a bad argument, at all times, in a 
court of juftice : but here all the burthen feems to have faljen 
on the other fide. The queflion is, whether the failor is to 
lofe his wages for fix months, or whether that burthen is to 
be caft upon the owners, who, at all events, muft lofe their 
freight for fix months ? that is to fay, whether this national 
calamity is not to be borne by all the parties equally ? If it 
is not, then it muft fall upon one fide only, and the other will 
bear no part of it at all. If the law fays fo — be it fo. I am 
imxious to prevent any decifion at prefent by the jury, upon 
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thef quefiiop of ]a\^ : namely. Did the dinbargo take away the 
right to wages ? You have not that ^ueftion to decide. Wc 
have heard an argument on it already, and if another argu-* 
nlent be neceffaryi it may be had wh^n it comes before tlie 
fuperior court. 

Evidence^ the Defendant. 
Cajaatn Bowes, examinedby Mr. Serjeant BAYtEY. 

Q. Captain, what is your Chriftian name? 

j1. Johii. 

Q. What fliip did you command, captain ? 
• ,.if . The Rodney. * 

Q. You failed to Riga, did you not ? 

J. Yes, fir. 

Q. And of courfe you wejc marched up the country with the 
reft of the crews, were yo\\ not ? 

A' Yes, fir. , 

Q. Did you bring your men home with you again ?' 

A. All but one. 

Q. What was he ? 

jf. He was a foreigner. 

C. How came you not to bring him-h9mc ? 

uf. He was taken from me at Riga. 

Q. Before you were marched up the country. Or afterwards ? 

j1. Before. 

Q, Did you hire any other men to come home in the 
ihip ? 

A. I hired four. 

Q. What were they ? 

jl. They were Germans. 

C. Did you take them by the run or by the month? 

A* By the month. 

Q. By the month was it? 

A. Yc^, fir. 

.u ' ' C- What 



Q. What wages were you to give i 

A. I was to give 2I. 6s. to one» to the other two I gave %\. 
and to the fourtn, who was a boy, I gave il« per month. 

Lwd Alv ANLEY. Did you go any lower ? * 

A. No, fir. * 

Mr. Serjeant CocKEtL. I am fure, fir, you made a good 
bargain. 1 



Edward Ainsley, examined by Mr. Gaselee. 

Q. You were matter of the fliip Henry ? 
A. Yes, fir. 

Q. You were at Riga when the embargo, was laid on ? 

A* Yes, fir. - — 

Q. Did you hire any frefh men to come home after the em- 
bargo was removed I 

Mr. Serjeant CocKELL interpojing. Is there any adioit 
brought againft you» fir ^ 

A. No,, fir. ' 

Lord Alvakley. Are jour men paid ? 

A. Yes, fir. I hired two fre(h men at iliga« 

Q,. What werethcy? 

A. Ruffians. 

Q. What did j^^u give them? 

A. 4L 4s. per month to one, and to the other, 3I. xos. To 
thofe who camp |rom this country, I paid the wbQle4>rice, 
except during the time of the embargo. 

Mr. Serjeant CocKELL. Brother SHEPHERD, I admit we 
lyere fully paid, except dutiag the embargo. 



V 

William Tod, examined hy Mr. Gaselee. 

Q. You were matter of the {h^, Baltic Merchanl^J 
A. Yes, fir. . . ^' - 

Q. I believe you had a man in youf ihip that gtme homd a 
^ate in another fliip ? • 
A.Yt9y fir, 

ii. What 
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C. What had he? 
A. 4 1. los. per month, 
Mr. Serjeant CocKELL. Who told you fo ? 
A He told me himfelf. 
Mr, Serjeant CocKELL. I thought fo.. 
Lord Alv ANLEY. How came he to leave your fliip ? 
A. My lord, he was an apprentice when I went out fronn 
London^ and his time was out in Ruflia. 



Robert Corner, examined by Mr, Gaselee. 

Q. Mr. Corner, you were mafter I believe, of the Thomas? 

J. Yes, fir. 

Q. Were you at Riga ? 

J. Yes, fir. 

Q. Did you hire any frefli men after the embargo was 
taken off? 

A, Five feamen and a cook. They were foreigners, and 
the cook was a black. 

Q. What did you give the cook ? 

A. 5I. 7 s. 6d. per month. 

Lord Alvanley. For the voyage home ? 

A. Yes, mv lord. 

Mr, Gaselee. What did you give the feamen? 

A. 5I. per mouth from Riga to London. 
. Lord Alvanley. I am furprized at that, I own. 



Mr^ WiLLtAM Fairles, examined by Mr. Serjeant ^ky'LUY, 

Q, You, fir, I believe, are owner of one of the fhips 
at Riga? 

A, Yes, fir. 

Mr. Serjeant CocKELL. Arc you one of thofe who have 
contributed to a fubfcription ? 

A. No, fit ; I do not know of any fubfcription; 

Lord Alvanley. I do not know any harm in it. 

Mr. 



Jidr. Serj^nt Bayl^y. Were aajr froih men hired at Rigaf 
u1. Yes, fir, there was one* • 

Q' Do you know what he Was pai3 by die month on th# 
Yoy age home? 

J. %\. 108. 

Lord Alvanley. A forcigher, 1 fiippofc. 

ji, A foreigner, my lord* 

Mr. Ser/eant Bayley. You paid him yourfclf > ' 

id. No, fir, the captain paid hinu 

IQ, Did you ever fee him ? 

J. Yds, {iu 

Q. Did you evct learn from him what was the tatfc of thi 
Wages? 

Mr. Serjeant Cockell. , We admit it, if you will not 
have our admiffion, go on and prove it. 

Mr. Serjeant Bayley. Had you any other men hired for 
tlje James and Rebecca ? 

Lord Alvai^ley. Are you the managing or a^ual owner 
^ that too? 

J. Yes, my lord, the firft fliip was the' John and Ifabella* 
^here were two feamen hired for the James and Rebecca at 
3I. 1 8s. per month. 



» Ciipain ^AL AM, tieamintd by Mr. Gase lee^ 

Mr. Gaseleew Were you at Riga ? 

j1. Yes, fir. 

Q- Did you hire any fre(b fiiamen there ? 

^. No, £lr, I was offered feveral, 1}\]t did not take anyi 

jtor^ Altanley. At what wages? 

^^ They did not afk any wages; but I did not want an/* 

Lnrd Alvamley, For the voyage home? 

J. Yes, firi 
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REPLY 

Mr, Setyeant CocKELt. May it plcafc your Ldrdfhip, 
Gentlemen of the Jury» my learned Brother was in hopes— 

Mr. Serjeant ^e?hzkd j^terjiofing. rl put in the whole 
of the plalBtiflTs demand whfch be delivered to us in this 
a£lion« 

L^rd AlvAnl£Y. I io not underftand you. Do you 
mean youfhould go into the quantum meruit f I know you need 
not be much afraid of it4 You have permitted them to declare 
in two ways* 

Mr. Serjeant SHEPHERD. We have not permitted—* 

Lord Alvaklsy interpojing. I do not know. what I am 
trying* Your permiffion is» to ^nter a count, or it meant 
nothing* If you hold them to this particular you might as 
well never have permitted them to put in a count which they 
cannot give any evidence of* I am a little furprifed at what 
has happened on this quantum meruit. This particular puts It 
out of the cafe^ 

Mr. Serjeant Shepherd* iTbe court of Common Pieaf 
granted a new trial, to fee if any thing was due to the plaintiff 
on the quantum meruit. But I did not admit they have a right 
to turn that into a quantum meruit^ becaufe the ground oa 
which the plaintiff proceeded, fhews he is not entitled to more 
for the voyage home than he was for the voyage out. The 
^ueftion was,, whether he was entitled to wages during the 
time of the embargo?-— I fay, mend your count, and if you have 
^ right to — 

Lord Aly AVi,EY interpojlng. Mend your count is of courfe. 

Mr. Serjeant Shepherd. No, my lord. 

idK^ALVANLEY* If you infill on the particular, I cannot 
clo it. I wonder at you% becaufe I think jthat they may bring 
another action on the quant^unt meruit. 

Mr. Serjeant Shepherd. 'If you will not fuffer me to <sc- 
plain myfelf, it isimpoflible I can be underftood. I am not yet 
underftood. I ihall fuppofe there is a count on the quantum 
meruit^ to that if even they made out a right, in point of law. 
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to that couot, (iill it would be infufficient; becanfe I contend, 
in point of law, that they are not entitled to a quantum meridt^ 
becaufe the plaintiff did nof embark in this voyage on any other 
principle, than 6 guineas and a half per mondi, and therefore 
the plaintiff is not entitled, ia point of law, to recover on a 
quantum tneruit. 

Lord Alv ANLE Y. You (hould give them leave to lamend 
diat : if chey had been aware of this, they would have amended 
didr particular. - 

Mr, Sirjeam Shefhekd. They would not; we applied Co 
them for a new particular, and chey faid, they would not 
give it. 

Lord Alv AKX.EY. In (hort, die quanttm nunut was ftarted 
by myfelf. 

Mr. Sifjeant Shepherd. I produce this, not to fay they 
ihall not go into evidence on the quantum meruit, but to fliew 
the plaintiff has no right to recover upon it. 

Lord AI.VANLEY. They did not think of it. It evidently 
Jhews they were a£king under a miftake.«— I think it proves 
nothing at all. 

Mr. Setjeant CocKELLv May it pleafe your Lop^ip^ 
Gentlemen of the Jury, this caufc has already occupied a con<* 
fiderable portion of time; I cannot ftill but tMnk, that it is a 
^ueftion of fadj' and I do not think it will beat all netefiary 
and I am heartily glad of it, to refi>rt again to the court of 
Common Fleas for a decifion of the abftrad queftion of law; 
1)ecaufe I think'there is enough before you, to enable you to 
decide this cafe on the fadts, as they were underftood between 
the parties, and as they were a£ted on without putting it to 
the Court to fay,' what (hall be the effedi of this embargo as 
an abftra£l propofition of law. 

Gentlemen, my learned Brother hoped this cafe would not go 
on any by-points If he meant by a by-point that which brings 
it tod)econtra£l diat was entered into between thefe parties, I 
call -that no by-point| but the only point on which it tf ught to 
be decided, and if you were tp go on any other point, the 
greateft injuftice would be done to my poor client* The mer- 
/Chanti and ihip owners may wifti to have it put 'on the record, 
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vnd further krgued, and that it may go to ^e fopreme tribunal 
of the country ; to. be decided — 1 1 mean the Houfe of Lord$« 
But I hope, in God that will never be done at the ej^penpc of a 
poor fcaman ! How is he able to carry thQ <jueftion from jurlf-*- 
di6Uon to jurifdi£Uon ( andif my.ewd^nce fhould fail, then in 
what fituation is my poor client ? He would (ay, **. take ray 
. V^agcs^ keep them, I canpot go from court to co»rt i litigation 
ha'5 overwhelmed and mined me,** 

This is the fituation in which the plaintiff would i^and, and 
all the otherpoor fellows, who are am^ioufly waiting, the liTuQ 
of this caufe. 

My Brother has ftated that this is a great and conflderable 
queftion, /I,am.heartily forry.it aver: was.tnadptujy <}ueftion 
$Lt all; and I cannot but think the (hip owners and' the mer« 
chants.pCthia.greatcity ofLoJidon wouWihaye aftedinfinitely 
more wifely» and infinit«ly m^«r.to their own advantageas Coi 
what may happen hereafter, if they had paid all thefe wages 
chiriilg4ie time the embargo w[a$ at Riga withput th? dc4n<9tioa 
of a iingle farthibg, aiid, .without, a: fingle murnnir- It would 
|iave given energy and ftability tp their article8.-rlt would hav.e 
b^en a memprable lellbntci ev^ry Briftif^Hf^ainian that went out 
of our porf^s tbat wKatevc^ accidents might occurt that what^ 
evercaia<nitiei8 mightliappen, d^eyiwere bqui^ tc^.ft^k to their 
timbers .while ah inch of the fliip remained, ^: It would have 
been a wbploibme leiTonifo have been rea4> ^d .extremely 
beneficial to the intereft ol-the ihip owners. 

My Brbther has told you in point of law,, tbat fin ordinary 
#nd cotnmoii eknbargO' doesnAt determine t^e contr<^£l;; but* 
(hat noti^vithftanding the interruption qf the TQyage, the con* 
tradJ repfl^ains-^the contra^ continues. Tfh^ Jaw h^ing thiva 
eftablifhedi I fball he glad to know what it is that is called an 
extraordinary embargo, $upgofe inft^d oflaftingfix pjonth^ 
it had kfted one month, is that to be coniidered us an ordinacj^ 
or eagtraordinary embargo^ f 3uppofe it lafledfor two mqntlip, 
or thu^ montlis, wh^re are you i;o 4ra>v th(s line ? It f(pcma 
to nje, o^^ thing only is p he faid, that an e.mbar|;o eithcJT 
f^fcinds,all poqtra^s, or that np embargo does. ; ,: . 

My learned ^rpth^r i^p, if flaight h^ve h^pp^ed. that thcftg 
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ilittfs would never have been reftored to this country.. If thst 
had been the cafe, there would have been an end of the queftign. 
It would have been like the ordinary cafe of capture, where 
all wages are loft with the (hip* The ibip i^ gone, the goods 
are gone, the freight is gone, .and the.feamen then would cer- 
tainly not be entitled to a farthing. That is one of the calair 
mkies of war* It is one of the calao^ities feamen are. prepared 
to meet* It is not only ;he law of thiscountry^ but the ma-> 
rkifne law of all Eaurope* JElrery (eaman perfe&ly knows, and 
it is no furprife on, tj^^m if a^.&jp, in confluence of negligence^ 
imprudence, or calamity^ is loft. The lofs of the fhip and 
fre^t is accompanied with this negefiary confequenpe, that 
the wages are loft>a)fo, and therefore there i& no. hardfhip* 
Now, Gentleqieil, kt us fee what was the fituation of thefe 
parties when this fliip left the port of London? l^hcy c^ter 
itiCo; arcie]€^,. founded in great wifdoqi, and great experience^ 
and great precaution is intfoduced into thefe diilerent.articles 
to prevent feamen from quitting their ibips. 
' Lord Ai'VAi^LEV interpojmg* jYou have given no evidence 
fibout what the amount of the freight was. 

Mr. Serjeant Shepherd. That is admitted, mylord*. 

X«riALVAKJL£Y» Let that^be underftoodi orelfe wearo 
l|ll in the dark, ^ . 

^ Mf. Serjeant Shb^hzkth. She earned her freight /to ^»tftf. 

Mr. Serjeant Lens, * She earned 6, guineas per ton. 

IfCrd Alvani^ey. Let ipe, take.it : 6 ipineas pdr ton; 
There has been no admiflion af that in this caufe. 

Mr, Serjeant rS^EPHERQ. But |n the former admiiSont' 
/or the opinion of the court it was ftated and argued upon. 

Jl^, Gaselee. It is 6 guineas per ton. 

Lord Alvanley. V^ou might have entitled yourfelf to 
freight, you might have provided for it by your contradl, you 
might have ad4ed " the reftraint of princes not excepted." The 
failors are no parties to the charterparty, You might have - 
fuade ? contra<^ entitling you to freight, notwithftanding this 
embargo, and if you had dqne that, you would have admitted 
them JO wages, . Yp^ have i^oc done it, Tbc failors knew 
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irothingat all of thecharterparty, and thai is reiy much relied 
on in one caufe. 

Mr. Serjeant Sh^tki&X'd. The queftion then, with regard 
to freight, would be the fame as it is now with regard to wages. 

Lord Alv ANLEY. It depended upon putting in the words, 
•* the reftraint of princes cx^cepted" • You have not put in that, 
you hanfe not faid to thefe faMors, that you would pay them 
on a voyage " the reftraint of princes excepted.** 

A^. Serjeant Shepkbrd. ' We did not give evidence on 
the freight, becaufe wc thought it was admitted. 

Lord Alvanley, Yes, yes ; biit it miuft be before the 
jury. It muft make part of the cafe. Suppofing you had faid 
it was St fo much per month during the Toyage ? 

Mr. Serjeant Shephekd* It might then have been perhaps 
m different queftion. 

Lord Altanley. This is the chartcrparty under which 
you fay you have earned no freight. This detention i» 
much againft the owners, and therefore they fay the failort 
ought to have no wages. The chartcrparty is at fo much per - 
ton. They might have fecured tbemfelves againft all this, if 
they wduld. 

Afr. Serjeant Bayley. They might have fqcured them-* 
felves againft capture too, my lord. 

Lord Alvanley. Sailors cstnnot infure their wages.— It 
IS your own fault for not providing for it. 

Afr. Serjeant Cock ELL. Gentlemen, I was about to fay 
the folly, but I (hall fay the imprudence, of difcuffing a que£» 
tion of this fo^^, when I conceive fo many injuries will attend 
the ferviceif that queftion ihould go as thq merchants wifli it 
ihould, to the dernier re/ori. Let us fee a little what is the na* 
ture of that contra£l between the parties when thefe men went 
on board at fo much per month. They are to go the voyage 
out, and they are to come back with the ftiip ; if they defert 
the (hip during any part of the voyage, they lofe all their wages, 
and if they continue on fhore for a certain length of time, they 
rlofe all their wages. In fhort, thefe articles are to make them 

i^ck by the fliip ; that has been found to be the policy of tiM 
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IdLXfff and as fuch> QourU of Juftice do not permit (camen to m-« 
fure their wages ; and it proceeds on this idea, if their wages 
-were to be infured it would make the mariners indifferent as to 
the doing of their duty on board the {hip«' In fhort, if they 
were at liberty to infure their wages they would not b« the fea* 
men they are. When this (hip was going out to Riga and back 
again, thefe articles were entered into to go the outward and 
homeward vojrage, and the failors were to be paid fo much a 
iiftonth during the continuance of , the Voyage; What is the 
continuance of the voyage? It i» during the time of their 
fkiliog to Riga, taking in their cargo which they were to 
bring homie, and till the (hip was moored twenty four hours in 
good fafety ; thb is their voyage. On this occafion an inter- 
ruption took place by means of this embargo. It is faid be* 
caufe this fhip was not earning freight by the month, it was a 
great hardihip on thefe owners— it was a great hardfhip on 
thcfe owners to pay wages for thefe fix months, but, Gentle- 
men, the law will caft the hardihip on them. With regard 
to the owners, let us fee how it prefles on them; I will 
take the liberty to fuppofe this fhip might have met with bad 
weather, might have been obliged to put into fome port, and 
might not have been able to procure the materials to re£t, and 
might have been obliged to remaih there fix months. The 
hardfhip would have been equally the fame; and the captain 
and die owners could have made no defence. This was an ac- 
cident, which happened during the courfe of the voyage, not 
forefeen, and altho' it is ah hardihip upon you, the feamen by 
their contradl, are entitled to their wages. Now is there any 
greater hardihip that could occur than the cafe I now put, and 
aboutwhich there can be no. doubt. Suppofe a fhip to have 
taken three times the length of an ordinary voyage, it is very 
hard if the iliip was freighted by the ton, and yet the fame con- 
fequences would refult. Did any feamen ever hear this argu- 
ment ufed, that becaufe for fuch a period of time the iliip had 
been delayed at fea by flormy and tempefluous weather, that 
therefore the owners can detain the wages of feamen ? How did 
the law iland when this ihip went out of the port of London? 
Jt ilo^d thus : notwithftanding an embargo, ilill the feaman is 
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Wtitled to his wag^af. It neither puf an end to freight nOi^ 
inrages. If any ne^ law takes place in confequence of this ex^ 
traordinary embargOi the feaohen will be apprifed of it, and 
will provide for, it in the contrafls they enter intb with their 
captains. But^ God forbid, that fuch an embargo (hould ever 
take place again ! But in as much as it may take place, they 
may call on the Parliament to make a new law, or without 
going to tbeLegiilature they may make anew contract, provide- 
ing that if there is an embargo, fo and fo ihall be done^ 

Lord AlVanlb Y» I do not know you were not earning 
freight.. I am not fare of that; I am hot fure you have not a 
Hght to freight. Brother Cockell I wifh you would look at 
this charterparty and articles. A vafi number of points have 
been taken for granted^ 

Mr. Servant L£i7S« I have never feen the articles tiU to^* 
day. 

Lord Alvanley The (hlj^ wa6 detained beydnd the time> 
and the queftion is, whether they have not a demand for it. 

Mr. Serjeant Shipherd. You know that will form an 
iagredient in the queftion of law. ' 

lard Alvanlev. To be fure it will. If a man engaged 
to pay fo much per ton, and fo much per day while the ffaip is 
tdetained at the port of loading, the queftion will be, whether 
fee is to pay for the detention arifing from the reftraint of 
princes; whether he has not a demand for that as demurrage. 

Mr. Serjeant SHEPtiERD. That may form a fa£t in any 
queftion of law* 

Lord Alvanle y; And therefore the charterparty muft be 
fet forth.. If they are defeated in this aftion, they might pro* 
bably go for freight, 

Mr. Serjeant Shepherb. The queftion itj whether thift 
can be called demurrage. 

Mr. Serjeant Cockell. Gentlemen, if this event, which I 
deplore, is to make an alteration in the law, it ought only t6 
make an alteration in the law after that event has taken place ; 
and ought not to touch contra<fts made anterior to that event 
taking place. And as the law ftood befor^, no embargo ever 
touched the wages or freight; but> notwithftanding an cm* 
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tiar^o Blight have taken place, they would have been entitled 
to wages* Why then this embargo, becaufe it happens to be 
of a different fort, becaufe it has endured a longer time, why 
it ihould make a. difference, I do not know. Let me afk you 
this queftion. Suppofe the late Emperor had changed hii 
muid in fix hours ? according to the conftnidlions of my 
learned Brothers^ the contract would have been, at an end* 
^Xlie reflraint of the Emperor of Ruffia has annihilated the 
Icontrad between the matter and us, and we are now at liberty 
Ito fliip ourfelves with him at what rate of wages we pleafe i 
«ind if he does not come to our terms^ we will go elfc where* 
What mifchief would refult from a fettlement of that fort i 
Good God I 1 tremble for the confequences ! — Ninety or an 
hundred Briti(h {hips> lying in a foreign port, witliout one 
hand to navigate them hopie, except on terms that would be 
infinitely more difadvantageous than the payment of the flipu* 
latcd rate of wages during this extraordinary expedition. It 
they had held out fuch a lofs has happened to us under arti* 
ties, but articles are of fo facred a nature, that we are bound 
by our articles, and the lofs muft fall on us in this inftance, 
and the failors will have the benefit of iu If the owners had 
a(£led in that manper, they would have read a wholefome and 
ialutary leffon to the feamen^ and that nothing was to put an 
end to the contradk but that they wete to remain in the 
fhip till fhe got into port. And if any cafe in future (hould 
happen .where the failors are detained, they will fay—* 
** We cannot get home, this is like the RufEan embargo ; and 
though fix moHtlis have elapfed we can have no wages i you 
have kept us fix months in a foreign port from our wives and 
families i this is like the Rufiian embargo) it has put an 
end to the contra&> and we will ihip ourfelves elfewhere.'^ 
i do not know> if circumftances fuch as mkic are to lay a. 
foundation for the conftrudive extin£iion of the articles, whera 
it is to end* If the articles are abolifhed, then every thing i$ 
plain; and therefcore this cafe^ not being forefeen^ it may 
occafion ^at Parliament^ of rather that Gov^rnxn^^t may b# 
lippUed to for fomf reipunerationi 
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Now, let us fee, Gentlemen, what my learned Brother hai 
faid in anfwer to my cafe ; for I conceive I have liid before 
you fufficient evidence to fhew that the contraft, in the opi- 
nion of both the parties, continued ; and that both the one and 
the other were adting under it. And I do not care a farthing 
what the eScfk of this embargo might be, becaufe it is in the 
power of the parties to fay, whatever efFeft this embargo in 
point of law may have upon our contradt, it is our will and 
pleafure that it fllould continue in full force. 1 fay they have 
done it. Whatever therefore the cStSt of this embargo might 
be, this was a valid contradt* 

My Brother fays, if the fhip had bfeen captured, the fea- 
men would have loft all their wages ; no dotibt they would : 
they enter into the contraft with that knowledge. It is the 
law of England, and the maritime law of Europe, but is quite 
otherwife with an embargo : they had underftood before, that 
an embargo never hurt their intereft, nor touched their intcreftf, 
and therefore they muft fuppofe the contradt continued. 

My Brotlier ha^ faid, if the failors had afked the cap- 
tain whether the contradl continued, he would have told 
them he did not know, it muft be determined at law. ]No\t 
I do not believe he would have faid any thing about it. I 
believe he knew, as they had known, that an embargo neveV 
put an end to the contract. This is very hard on the 
owners,, lads, they are now lofing freight, but the embargo 
does not touch yoqr intereft; your wages arc going onj it 
does not aflFedl your contradl : and that is the re^fon why thefc 
parties continued as tliey did, not only in this fhip, but in the 90 
other fliips that were detained at Riga during the fame period 
of time. If then, my learned Brother has called witneflesrto fhe w 
that a greater rate of wages was not paid on the home voyage 
than on the \ofp^ out, not a fingle witnefs has been called 
on the part of the plaintiff, to fliew that one farthing more has 
been taken than the ftipulated wage?, which are admitted. 
This is the ftrongeft argument to fhew the old contradl eoil* 
tinued, fincc all the failbrs came home in their 6wn fliips. 
And if it had appeared that any feamen, ^ny BritiQi feamea 
had been at liberty, my learned Brother v^uld have con* 
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tended the contraft did not continue. Why do you fuppofe 
the contraft continued in the fhip Ay and the fhip jB, and fo 
to the end of the alphabet, unlefs the impreffion on the minds 
of the captains and crews had been, that the old contra£t 
was in force. Says my learned Brother, not one (ingle man 
has been called to prove a greater rate of wages was re- 
ceived for the home voyage: and* for this plain reafon, be- 
eaufe all the failors coniidered that their articles remained, 
and therefore every feaman came back to the port of London 
in his own iliip. What ftronger argument can you offer 
than that the frews of 90 fliips, without the defcrtion of a 
fingle man, .all went on board and came back again in his own 
bottom that took him out ? How can this be accounted for, 
but becaufc it was generally apprehended, but becaufe it was 
univerfally und^rftood, that every captain and every feaman 
thought the articles were continuing. If that had not been 
fo, it is impoffible to fuppofe that there would not have been 
fome mifunderftandings between fome of the captains and fome 
of their men, which happens now and then in fuch cafes. 
Some of them, if they had conceived themfelves to be at liberty, 
would have been glad to have gone elsewhere. The captain 
could have fecured perhaps half the crew, but a great many 
would- have been endeavouring to obtain great terms, and 
would have gone on board other {hips ; inftead of that, every in- 
dividual crew of thefe (hips who were (hipped from London, and 
natives of this country, came home in the very flilp in which 
they went out. I do not think a ftronger circumftance can be- 
ftated, to fhew that it was underftood, that the embargo had 
no effe<9: on their contrafi, but that they all flood in the old, 
in the relative fituation in which they went out, namely, that 
they were to receive fo much during the voyage during the 
continuance of it, upon their rendering that fervice which they 
had conlradled to do, when they {hipped themfelves under the 
articles. My learned Brother faid, if the feamen had been fet 
at liberty when the embargo was laid on, they would have 
been worfe off; and that the captains would have had them on 
the homeward voyage for almoft nothing at all. I think he did 
not fee this in a fair view. He took it for granted they would 
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have fhipped thcmfelvcs on the fame terms: they would have 
all got together in fome alehoufe — <' Now we will not go 
home at 61. a month— all thefe fhips muft continue at our 
will and pleafure'; we are lords now. The 61. a month will 
not do. You arc a common fcaman, you muft have fo much ; 
you are of another defcription, your wages muft be fo and 
fo— we will make our own terms." And I believe that would 
be the Situation of all, and no captain could have got a crew, 
unlefs he had paid well for it. The captains would have faid, 
we ftiall lofe more by the lofs of freight than by paying a little 
more wages, and therefore I think they would have foon come 
to the failors' terms, that they might get off. They (the ma-» 
rincrs) would have been in a fituation to have had extraor- 
dinary wages. 

My Brother fuppofes, that my cafe is founded op. a convert 
farion fo as lo make it a new contrafk. No fuch thing. I 
underftand from the converfation, that in the underftanding of 
all the parties, there was not a new contradl at all, but that 
the old contradl continued, and that they were to receive their 
wages according to the rate therein ftipulated^ I do not fay 
there was a new contra6k I fay, the old coqtra^ continued ; 
I fay that neither the owners nor the captain refcinded it, nor 
intended to refcind it, but that they have continued to a<£t 
under it, both feainan and captain. 

Now let us fee what the evidence is — in the firft place, 
the evidence of the firft witnefs who wa$" not called to-day, 
and whofe teftimony was read froi^ my Lord's notes, and 
whofe name was John Watfon, }s very important. He 
proves the captain had a converfation with him, and faid to 
Jiitja* when he was grumbling about his difagreeable fituation, 
<*I have the hardeft of it, your wages are going on"i and 
altho* this was only faid to one individual of th^ crew,^ 
yet I contend it applies to the whole crew, j^nd is precifely 
the fame thing as if it h^d been addrelT^d to them all in a body. 
Why then, they do this. After they are reftored, they get on 
board the fhips, and every man on board his own fliip. X 
{ay this i? a moft powerful fa<9: on this part of the cafe^ to fhevv 
^^t it was the impreiHon o£ Qyery man that he was a^ing 
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under his old contra£l, and ualefs the captain bad been of that; 
opinion, he would not have taken them on board. Sefore die 
embargo was laid on, He thought he had the power of makings 
a new ftipulation with regard to the foreigners who had left 
the fhip, and had gone to their Conful: when thdy returned, 
he refufed to take them on board unle& they entered into frelh 
articles. That fhews to a demonftration, that witli regard to 
them he conceived it was in his power to vary the contraft. 
You fee therefore, Gentleincn, the captain himfelf draws the 
line. When the contra6t was at an end (you (hall judge him 
by his own aft) he fays, " I will not receive you on board 
unlcfs you come on my own terms." And therefore, whea 
my learned friend tells you, that the captain would have told 
them if they had aiked him whether the contraft continued, he 
would have faid he did not know. That is not perfedlly correS : 
for in fa£t, by his conduft, he did tell the Spaniard and two 
Swedes that their contradt was at an end ; and the QtAy reafon 
that can be aiBgned why he did npt a<Sl in the fame manner to- 
wards the British part of the crew was, that he conceived he had 
no right, that they were afting under their old articles. But witk 
regard to the foreigners, he endeavours to make a better bar- 
gain for himfelf; otherwife, why (hould he rcfufe to receive 
thcfe men, unlefs they would come to his own terms ? Does 
it not follow then, that as he did not make a pew contract with 
the other part of his crew, that he thought the old contra6l 
was in force ? and proves, inconteftibly, that he and all the reft 
believed they were aSing under the fame articles. If other-' 
wife, can you believe that out of 90 fhips or more, fome of the 
^rews would not be making fome provifion, and endeavouring 
to advance themfelves by that accident ? But you have the con- 
curring teftimony of the crews of 90 fhips, without talking of 
any new contraft, varying an iota. All thefe crews came back 
(o England again in tbe.f^jne (hips in v^hich they went out. 
The evidence of AiiTHONY Watts, th^ black man, 
appears to me to bp conclufive on it. He fays, they were 
ajl marched up the country, that they were all under 
(the pontfol of the captain; the Government, the fuper- 
iocendance of them: that be and all Che reft of the crew 
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went with him. This poor man, as well as all the reft, 
began to be very ill fupplied with the neceffaries of life, 
and however obedient a feaman is, being in great want of 
food^ he applied to the captain and wanted f^^mething to be 
added to the very fcanty allowance that was made to hini 
and the reft by the Ruffian Governmept. Jic had heard that 
a subfcription had been made for them by the London Mer- 
chants, and that it had been remitted over to Ruffia. He 
hoped therefore the captain would give him a little money. 
He refufed to do it ; but told him to go and get fome beef, 
and that he would pay. for it. He did not chufe to do it, and 
thought he himfelf could lay the money more agreeably out. 
r think the captain behaved prudently. He (the black) began 
rather to-^ifcover a mutinous difpoiition, and feemed not to 
behave hWnfelf very properly. What fays the captain, wliy, 
*'if you will only obey as before, if you will only be obe- 
dient to my orders, you are to receive your old wages, your 
old wages are going on : if you will only return to your duty, 
I will not avail myfclf of this mutinous difpofition of yours, 
if you will return to your duty you ihall have your wages.'* 
Have you not out of the mouth of the captain, on the occa- 
fion, that which fpeaks extremely ftrong on the fubjefk ? 
Where a feaman has ihewn a little difpofition to be refractory^ 
the captain prdmifes to take no advantage of this, "do as you 
have done heretofore, and all your wages are going on/* 
This is out of the captain's own mouth. But this was ^not 
faid to the prefent plaintiff, it may be obferved. But I con* 
tend it is the fame as if it had been addrefled to him. There 
was, no different agreement entered into between the captain 
and fome of the crew ; there was no difference between the 
cafe of one man and another. They all ftand on the fame 
footing ; and the proof that fhews the contra6l was continu- 
ing, with regard to one of the crew, proves it with regard to 
all the reft ; and if fo, this. plaintiff will be entitled to >rccoven 
Wha^ is done with regard to the foreigners when they wifh 
to come on board again ? The captain propofes frefli articles • 
to them. If the captain had had the fmalleft idea the contra£fc 
-was at an end, with regard to the Britifh part of his crew, he 
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would liavc faid, this embargo has put ka end to the cootraft^ 
lee us fee on what terms we can agree. Not a word is fal^ 
with regard to the embargo ; there is not a finglc expreffioa 
as CO any thing relative to the queftion* What account can 
be given of the filence and accjuiefcence of the parties, but 
that tliey were all agreed the wages were continuing as ftipu- 
lated) and for that pefiod which had been taken out while- 
they had been up in the country ? 

This man proves another thing, and which I fiiy is a flrong 
faft in this cafe. Having been told thi^ by the captain, when 
He get back to Riga 30 guineas were offered him, but the man 
did not take them- His own captain had told him his wage* 
were going on, and therefore he was in as good condition 
under him. He never mentioned it to him. One of the crew, 
a foreigner, who went on the outward voyage, had got on 
board a Prufiian fhip during the time the Englifh failors were 
up the country; and when they returned, one of the witneffes 
-was defired to get hands, and one of the captains with whom 
he had gone out from this country, was willing to have giv^n 
him very high wages, but the Pruffian captain getting fomc 
information of it, confined him, fo that he had not an oppor- 
tunity of deferting back again to his former fliip. This then, 
is another circuraftance, which as it feems to me, clearly 
ihews it was the undei*ftanding of all the parties that the 
articles were governing them. 

Why, then— let ns fee what is done. No man was en* 
gaged ; a few foreigners Were, but not an Englilhman was to 
be found; that proves, that every Englilhman ftuck by his 
fliip, and altho* feveral crews wanted hands, every Britifh 
feaman who had been marched up the country with his cap- 
tain, aud every Britifli feaman who had been (hipped on 
board on the outward voyage, returned to England in his own 
bottom. This i^ftrong cogent evidence, and fo ftrong as to 
make it conelufive, that all parties were afting on the faith 
6f the articles ; and why they ftiould not I cannot tell : for, as 
the law was, no embargo altered the nature of the contraik. 
Why, then, Gentlemen. I have called feveral different wit- 
^efles who llave proved the general underftanding of the crew 
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of every ^i^* of every oaptam and crew» that the articteii 
^vere continuing. 

What is the evidence my learned Brother has called ? If thd 
articles continued, that puts an end to the eaufe : we mufl take 
under die articles, and not any fum we may deferve. My 
Brothcr^s cafe furnilhes this obfervation — that out of fix men 
to make tip their crews, none bttt foreigners were to be founH ; 
ftnd {hews that nor Britifli feaman was at liberty, but that they 
all fttfck faff by their fhips. 

Now, Oentlemc^, thefc ate the obfervations that occur to 
me on this cafe^ And before I fit down, there is one cir-^ 
cumftance which I wxfh to advert to^ . My friend wifhes a 
fpecial verdi£t to be found; if that is done, my poor client 
muft leave the country ; but if you decide it as 1 trtift yoU 
will, that the contrafk continued^ whatever may be the effciSi 
cf the embargo ? then your verdidl will be binding and con-i^ 
cittfive, and there will be no more litigation on the fubjeft^ 
The feamen will have their wages, and the law between thefe 
parties will be at an end ; and as this is a great and important 
^uefiion, in which the intereft of the country is much atftake^ 
let them go to Parliament, or let the merchants devife other 
articles, but do not let poor feamen fuffer by fettling great 
commercial queftions^ If you think there is fufiBicient evi-> 
dence in this caufe to Ihew that the parties were a£king under 
their own articles, that they never intended to defert them, that 
they were always under the control of the captain, you will 
fay fo* This is the cafe of feamen fuing for fo much pet 
month) to wit, 61. i6s. 6d. permontbi for iix moqths. 

Gentlemen* my learned Brother fays it is an after-thought^ 
that neither captain nor crew knew how the law flood; I 
believe they were fatisfied as to the law; that with regard to 
tliis embargo, it had the fame e£Fe£l as any other, and that 
it never occurred to them till they came to Do«ftors* Commons* 
I think they have not any fair ground to ftart it; and if thcr 
Judges of the land fay it ought not to be ftarted, and that all 
ihefe poor men are to be deprived of the benefit of their faith- 
ful fer vices, becaufe new events have taken place, to mako 
in alteration in the law; when they went out notwithftanding 
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mny embargo, and as a more' particular embargo had happen- 
ed, it does not fcem to me to vary the Vr'ontfad. 

But if you arc fatisfied on this evidence<^-all thefe parties 
underflood they were adJing on the fiyoting of the old con- 
trail, and I think the evidence is exceedingly ftrong, not with 
regard to the cafe of an individual crew, btit with regard to 
the crews of 90 (hips ; and when every ohe of thofe fhips 
came home without any new contrad being propofed, and 
without any individual propofing any new terms, arid all 
the crews of 90 fhips a£ling in the fame uniform manner, 
and never hearing any thing of a new contrail; it is the 
ftrongeft evidence that they were all a<Sling upon the old 
contraft. 

Gentlemen, 1 hope you will fay my client is entitled to 
€ months wages, and if fo, you will find a general verdift, 
-which will do complete juflice to the plaintiff, and put aa 
end to all further litigation between thefe parties. 

Lord Alvanley — ^Gentlemen of the jury, this Ailioa 
is brought by the plaintiff, who was a feaman on board the 
<hip called the Fifburn, of which the defendant was captain, 
to recover the fum of 45I. which he fays is due to him for 
wages : And to be fure, this a£tion originally arifes out 
of the articles executed between the captain and the crew. 
There does not feem to be any idea in the mind of this plain- 
tiff that he was entitled to any compenfation for any thing 
<lone not under the articles. However there may be many 
queftipns which were perhaps entirely unknown to the par- 
ties at the time they entered into thefe articles which the 
court may enquire into. Suppofing, in point of law, thefe 
articles fhould be at an end, one queftiqn may be, what he 
ougiit to receive, fuppofing the parties knowing the law, had 
entered into a ntv/ contraft, that is to fay, whnt would be 
the fair compenfation not fettered doWn nor bound by any ar- 
ticles ? if they had entered into a new contraik from Riga back 
to England only ; and it was principally for that purpofe 
that the prefent caufe has come back agaiti for. the further 
con&deration of a jury. Firfl of all, whether the plaintiff has 

<^ made 



( »H ) 
made out Ws cafe under the articles. Thcfe articles were, 
»$ I undcrftand them, that this man fliould ferve as a man* 
tier on board this vcffel on a voyage ftom the Port of 
London to Riga* to take in a cargo there for London or any 
Port in England, apd the mafter coQtra£ts, that if the plain- 
tiff ihall perform this voyage, he will pay him thofe wagcs^ 
that anfwer the fum of money fee oppofite to his name, and 
which amounts to 6). i6s. 6d. per month. 

Now the plaintiff infifts oij it, that he has performed this 
voyage, and that it ought to be calculated from the period 
h« left the Port of London till he returned to Plypiouth, and 
that they ought not to dedudl any thing from it,— That is, 
the voyage which he coptends, in point of law, ftill con- 
tinued during that whole time : and moft unqueflionably, if 
the voyage did continue during the whole of that tim^, unlef{^ 
there is fome pofitive law, or fon^e implied law of England 
to the contrary, if the cafe of an embargo does not put an end 
to the voyage, does not fufpend the right to wages, ; in that caf^ 
he will be entitled to recover, unlefs you be of opinion it puts aa 
end to the contract; ; if it does, he mull be fatisfied as on a ne\ir 
contraft for a certain length of time, Whether he (hould be 
paid more it will be for yop to dcternaine. Very flight evi- 
dence (if any evidence) has been given, that he coi^d have 
canned more ; and indeed it is very difficult to be afcertained 
-?«- I can hardly think he can be entitled to ipore than accor- 
ding to the rate of the outward boupd voyage. Put th^ 
firft queftion will be, whether he has ferved the whole of 
that time according tp the meaninj; of the articles of thif 
ihip? 

I have ftated to you the evidence * of John Watson, 
which it was agreed fliould be read from my notes. 

The next witnefs was Anthony Watts. He faid, h^ 
was one of the crew of the Fiibum, apd that on his return 
home he was preffcd and has been in London only a very 
D^ort time. He was on board the Fifburn^ at Riga^ 

* See antt^ page 63, 
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l^lien the embargo was laid on, and was marched up th# 
country with the reft of the crews, and when he returned to 
Riga there w»is a great many Englifh fhips there, and Englidi 
taptainSi A Liverpool captain applied to himt6 come home 
'With him, and offered him j^ guineas for the ran* But he 
never told his own captain iny thing of it. After he had 
been a while up in the country he heard a fubfcfiption had 
been raifed by the merchants in London and reinittfed to Ruf-* 
£a for them. He afkcd the captain to let him have the 
the money that had been fubfcribed. The captain refufed to 
give him any money, but faid, if he would tuke it' out in 
Beef, or go to the niarket, he would pay for iti On which 
\Vatts faid he was able to take care of his own money^ 
and he laid he would riot take the beefi They* wrangled 
about the money, and then the captain faid, if fou have a 
inind to own me as.yoiir raifter, and do as you did before^ 
your wages are going on. The captain never afked him to 
fign any frefli articles. The next witnefsis^ Joseph Ri^ad*^ 
He fays he was a fiilor, that he went to PeteKburg in an 
American (hip^ and was at Gronftadt and came home in an 
Englifh (hip. He had 8 guineas per month* I think this 
proves little or nothing, unlefs they could fliew that Riga and 
Cronftadt were in the fame fituation with refpeflt to the 
fcarcity of feamen, and that wages at thefe two places were 
the fame* The next witnefs was JoHK Mxciti'NTosH. He 
was a failor on board the John and Ifabella of London^ 
and remained on board till about the 'i8th of Decembeli when 
he followed the reft who had been fent up the country. When- 
be returned^ there Was a very great fcarcity of feamen. Two 
Foreigners were ftiipped on board, but they were not feamen^ ' 
he did not know how niuch they had. The fucceeding wit- 
nefs was John Scotto. He was a failor on board the 
Rodney. He faid, after the failors returned to Rigai there 
was of courfe a fcarcity of feamen, becaufc the Foreigners 
had left their fhips. He faid Captain Swales offered him 
30 guineas for the run hoine, but that in confequence of 
tfirhat the captain had told him— * We do not know what thaC 
was, he did not accept that o£fen The laft wknefs was 
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John Ford. He faid he was a fallor on board the Wfl- 
liam and Mary, of Shields. He was at Riga, and was marchedf 
up the country -, when he capie back he found a Foreigner^ 
who had been originally one of their crew, then belonging 
to a Pruflian (hip. He, the witnefs, was fent by his captaift 
to fearch for hands. He took this man to the captain, and be 
promifed him if he would come on board, that he fliould have 
all the wages he would have had under the articles. He 
promifed to defertfrom the Pruflian fhip, and to accept of that 
offer. But the Pruffiau Captain had got feme fufpicion of 
it, and kcp^ him in confinement^ £o^ that he could not come 
back, and they were obliged to come home without him» . 
The' witnefs alfo brought the captain three Lubeckers. The 
captain offered them 61. per moath ,ca(:h, and not 3P guinea* 
as he had offered to the feaman, who had been on board his. ] 

fhip. And they did not agree on the pfice- Gentlemem^ 

this is the evidence on the part of the plaintiff".. 

On the part of jhe defeoilant you have heard a great 
many obfervations. With refpeft to theeffeft of tHe crabaFgci 
the court oijy can decide* If this man (die plaintiff) is entitled 
to be paid for the home voyage only, fuppofing a liew contrafl: 
had been made, an^ that they had not afted under any mif- 
conception of the law, there is no reafon for you to think that 
more ought to be paid than what. was paid, namely by the 
fame rate as on the outward voyage, and which was receiveJ 
under the articles. The firft. witnefs. on the part of the de^- 
fendam was John Bowes. He faid he commanded the Rod* 
ney. He faid he brought all his men home again, except 
one, who was a foreigner, and was taken from him atRiga,, 
before he and bis . crew were marched up the country. He 
hired 4 men to come home with him in the fhipw They were 
Germap* and fo far from paying them more, fuppofing they 
were equally good feamen he paid them lefs. But you will 
fuppofe they were not^ He paid one al. 6s* per month, to 
two 2L eacli, and to the fourth, who was a boy, il| per 
month. The next witnefs was Edward Ainsley. He 
hired two frclh men at Riga. They were RufEans* To one 



of them he gave 4I. 45. per month, and to the other 3I* I05* 
The fucceeding wJtnefs was William Todd. He faid there 
was a man on board his, fhip who went out an apprentice, 
and his time being out in Ruifia, he hired Himfelf as a mate oq 
the home voyage at the rate of 4I. los. per month. But the 
^itnefs faid he did not know any thing but what be told him. 
Robert Cornbr was next examinedr He hired five 
feamen and a cook. To the cook he gave 5]. '7s. 6d. per 
month, and to the failors 5I. per month. William Fairles ' 
faid he was owner of one of the fhips at Riga» and hired 
one frefh man on the home voyage at 2U yds. per month. 
He was owner of another fhip for which two frefh men 
were hired at the monthly wages of 3L iSs. each. Matthbw 
Barron was next examined. He^as offered feveral hands^ 
but he did not want any, and did not aik them their prices 
This is all the evidence, on the one fide and on the other. 

Gentlemen, if this cafe were left on the queflion of the 
quantum meruit^ I do not fee fufBcient evidence for you to take 
on yourielvcs to fay what would have l^ecn the vafl number of 
failors left at liberty, if all the contra&s had been underflood 
by all the parties to have been at an end : there muft have 
been a monftrous number of failors ; and though the fhipft 
ttiufl be manned, it is hardly poffible to know what they 
could have got- If fuch hands had been at liberty, they might 
"have got them for lefs. When this caufe came on, it waf 
at my fuggeflion this point came before the jury j and 
I thought there would* be decifive evidence, that frefh hands 
might have made more on the home voyage, from Riga to 
England. The evidence you have heard ; and it does not 
appear to me to be fufiicient for you to fay, that, had they 
been at liberty, they could have got more on the voyage home. 
What was to be the effeft ? Thefe men would not have flaid 
at Riga ; and the fliips raufl have had hands. Whether they 
could have charged more than on the out voyage, you do fsot 
fee. Thofe who were hired on the home voyage, the fo* 
reigners, had much lefs ; but the quality of the feamen is t© 
be taken into the account in that calculation. If jt comes to 

that 



fknt part of the eafc, I hardly think the proof before you faf^ 
ficient to enable you tofay, that if they had not been hired at: 
Riga as on a new contra£t» they could have had more wages^ 
home ; but, if you are fatisfied they could, you will fay fo^ 
and you will tell me bow much^ But then, as to the grand 
point in the cafe, nothing is more clear, unlefs there is fome 
poiitive law to deilroy this voyage legally inftituted, that be 
i$ entitled to wages^ But it is faid there is a law ; *and there 
is a law in another country, that talks about half wages y 
but we have no fuch law in this country. And therefore, 
'the firfl queftion we have is, merely whether this voyage con- 
tiaued or not in point of law ? I wifh that to be referved. I 
am not quite clear I have niade up my mind on it. W<^ 
have only had one argument, and probably there will be an-r 
otber. 

The next queftion will be, fuppofing the contra6l of fuch at 
nature that either party may be at liberty, if ke tliiuks fitf t» 
be otF; as for inftance, it would have been a very hard caftf 
if this embargo had lafted three years, if they were to pay all 
that time, and go on maintaing their failors, and paying them^ 
when they, according to the terms of their charterparty, were 
gaining nothing. It may poflibly be the cafe, and ii 
may poiTibly be the law< Either of them may perhaps 
hav& laid, there is an end of our contrail. I take it fox* 
granted mutually they might have done fo ; but they did 
it not. The next queftion therefore is^ whether they a£ied 
On it as an eliding contract ? and whether, fuppofing by the 
law of England the contradl was put an end to if either party 
chofe, whether, in the prefent cafe, the mafter of this veffel 
has not agreed that this contrail fhould continue ? and, to be 
fure, there is fome evidence on that point. It is faid this » 
done, owing to the ignorance of the parties. I believe it was* 

The tirft queftion I would afk you in point of fail is, if 
you are fatisfied the mafter undertook to them, if they would 
go on and work as failors, as they did before, that they ihould 
receive their former wages ; for if he did, it was was compe- 
tent to him to do fo, whatever the law may be ; and if he 
did it, you may give your vcrdi£l for the plaintiff, and ftate 
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jfiat for your reafon for fo doing. I do not know what other 
faSs to ftate to you. There was no exprefs agreement; but 
if you arc of opinion that the mafter undertook to pay them— 
if you are fatisfied he did th^c, I deilre you will fay fo, I have 
nothing elfe to fubmit to you. With regard to the confidera- 
tion that it wo^Id be hard on thefe merchants if the harfbnefs 
of the late Emperor of Ruffia were to impofe fo heavy a bur- 
jdcn on the fubjcdls of this country. But it miift fall on forne* 
body i and the queftion is, on whom the law throws it ? If 
jthe merchants and fhip*owners do not like thefe articles, they 
inay make fuch artii:les as they think fit, and they may pro* 
vide againlt all contingencies, And I rather think it would b6 
wifer in them, when a ftate of war is going on (though, per- 
haps, they may fay this was fuch an embargo as was not to 
be expelled}, to make a fpecial provifion for it. It is con« 
tended, that this is not the c^fe of a common embargo : there 
is nothing in the articles that points to that ; the reftraint of 
princes is not mentioned. 

It was very truly faid, that freight is the mother of wages ; 
and as this fhip was not earning any freight for fix months, the 
failors are not entitled to wages. I am not fure of that at all ; 
perhaps it is taking too much for granted. They might have 
provided againft this embargo; they have not faid a word 
about it in their charterparty ; but if the fhip is to be detained 
beyond a certain length of time, that is to be paid for ; and 
whether this detention be within the words of the chartcrpartyp 
is matter for further confideration, and for the Court to deter-* 
mine, fiut what is moft material, is that the failors did 
not know what agreement the parties made for freight. I 
ihould be forry if you were to determine any doubtful point 
where there are very confiderable mercantile qucftions ; and 
whatever you may do in this, the cafe of fome other fhipi 
will be fubn^itted to the confideratipn of the dernier re/ort, 
}{ it can be done without aiiy expence to the failors. If it 
is to end in a fpecial verdi6k, the Court will never turn it in^i 
a fpecial verdi<Sk for 45I. It fhould be only a cafe to be turned 
ipto a f|>e9ial verdidii if the Court ihould think fit to fay it ihould 
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be fo. If you are of opinion (whether the law did or did not put 
an end to the contrad:), that it was agreed between thefe parties* 
that the contxaA (houldnotbeput an end tQ, and it was continued 
on the undertaking of the mafter to pay them all their wages 
provided they went on board and brought home the fliip, then 
jou may find a general verdidi, and give him his wages ; if 
not, you may find the fame fort of verdidl as befor©. If you 
ihould be of opinion this man did agree with them that they 
ihould have their whole wages — if you are clearly fatisfied it 
was fo, you may find for the plainti£F generally, and telling me 
It was on that fa£i:. If you have any doubt that point ihould 
be reserved, there are feveral other cafes, I am told, which are 
depending on this ; but I think if it turns on that point, if it 
comes on the new agreement in this jQiip, why are the others 
to abide by iti are ail thofe ihips in the fame fituation ? (Oae 
of the learned counfel faid^ " No, my lord.") If the Gentle- 
men of the Jury ihould find a verdi£): on one of thefe other 
points, that would be dc/i^rs the general queflion. 

Gentlemen, I Ihall give you the cafe as it was ilated before ; 
and, if you wifh to leave to the Court the detennination of the 
law, you will find the fads of the cafe. The firil fa6l is, whether 
you are of opinion there was any agreement between them that 
this contrad: ihould continue whatever the law might be ? Se- 
condly, that it was made in, ignorance of the law, the parties 
not knowing what the law was, and leave it to the Court to 
determine whether this will make the defendant liable, I 
heartily wiih this caufe could be put in a ihape in which it 
could receive the decifion of a Court of Juftice. I heartily 
pray that aiiy thing may be added that belongs to the cafe 
and which can bring the queftion fairly and fully before 
the Court, there is a vail number of them, and therefore it 
were to be wiihed that the firit that is decided might decide 
^11 the reil, or at leafl as many of them as poifible. To 
Have many of thefe caufes tried is neither for the honour of 
the law nor the advantage of the parties, for the expence of 
the law will run away with the wages, and therefore, gen« 
lem en I think you may read over thefe fa£t5. 
. The Qiij queftion is whether wy new agreemem was en-* 
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tfetcd into l«^ith the crew of this fhip-, with ttfyeA to this poiiJt, 
iF you are fatisfied there was, you will find a' verdidl for thff 
plaintiiF, or you will find the fads aftd leave it with the 
Court, and you will tell me whether youthink (for I wifll tO 
know what you would ftate if you think a new* contrail was 
entered into) whether the 61. i$s. 6d/ was fufficient per month 
for the home voyage, or if you think the plaintiff ought to 
have more than that, you will tell me how much, then 
there will be an end of the queftion on the quantum meruit 
whatever becomes of the other queftion. 

The gentlemen of the Jury; after being out of court about 
half an hour, returned, when the Foreman faid-— We find a 
general verdict for the plaintiff for 40L 19s* 
• Lord Alvanley. Now, gentlemen, do you find youi 
verdift upon any contraft that you fuppofed took place be - 
tween the one and the other of thefe parties. Do you find* 
it on a promife made to them by the captain, that if they 
would come on board and do their duty they fhould have their 
wages? 

Foreman. Yes, my Lord* % 

Lgrd Alvakley. That is the ground upon which you 
find your verdi<5t» £ut at the fame time you find this was 
made in ignorance of the law, you meaning to fay it wa3 
underftood by both parties, that he promifed them and that 
they underftood they were to have their wages, it being in 
perfeft ignorance of the law. 

Jury. Yes, my Lord. 

Zori Alvamley. How came you to take that fum off. 
The whole amount was I believe 45I. ? 

JuRV. We found 40I. iQs. that being fix mopths wages, 
at 61. 1 6s. 6d. per month. 

Lord Alvanley. Now, gentlemen, would you have any 1 
obje£lio9 to give him thefe damages, and to ftate all the fa6ls, 
and to add them to your verdid ? 

^ Mr. Setjeant Cockell. My Lord, I hope your Lbrdfliip 
will npt impofe that on the gentleme^ of the Jury. 

% Lord 
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.Lwi Atv AULEY, The Jury find, that whUe they were up^ 
in the country, the captain not knowing what the law might 
be, but afiured them, if they would ftay and continue in his 
fervice, they ihould have their whole wa|;es. 

Jury, Yes, my Lord. 

X^r// Alvakley. The Jury have found* that the captain 
did aflure the crew, that if ihey continued to ferve on boards 
and brought home the (hipi they would be entitled to their 
whole wages. Suppofing this was made in ignoraiice of the 
law, the queftion will be, whether that would avail or not ? 
. Mr. Serjeant CocKEU.. They faid they found a general 
▼crdift. 

Z^r^ALVANLEY. Yes. If the Court do not think that 
warrants a general verdi(S, they may grant a new trial. Whe« 
ther the law will imply that a promife fo made iliall make the 
party liable, will be ttnother queftion. However, I wifii it 
may reft where it is. 
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TiSH£IL agaiii^ WARD. 

ON a motion to fee afide the yerdi6l in the fecond trial of 
'ibis caufe : 

• Mr. Snyeant Shepkeud faid— My Lords, in the t;a(e of 

Fifher againft Ward, in i^^tch I moved the other day that the 

vcrdiS might be fet afide, for the purpofe of having the quef- 

tion of law decided) and which the Court defired might ftand 

over till to-day, I wiih to ftate on the part of my client f the 

defendant) how this ^afe ftands. It is not a cafe where there 

has been two trials, and in which the Jury have twice found U 

verdidl the fame way on one iffue ; but on the firft trial the 

fa^ were agreed upon, and it was reduced to a cafe, and the 

Jury gave a vedlid for the plaintiff, fubje£l to the confideratioh 

of the Court on that cafe, «nd when dxat cafe came on to be 

argued, the Court feggefted another ^ueftion that mi^t ar%, 

namely, the queftion on a quantum meruit, fuppojdng the law 

put an end tothe coatra£k ^, andtherefore the Court granted, a 

fiew trial, which was fcx* the benefit of the defendant, as well ks 

of the plaintiff. The new trial wa« granted for the piirpofe df 

afcertaining.how much the plaintiff deferved to have frotn Riga 

to London, on the fuppofition that the embargo in point of law 

put an end to thecontra£k ; and on that point the plaintiff mad^ 

-out no cafe, but left the cafe juft as it ftood before, namely, 

on a conveifation beti^een the captain apd fome of the failoi^s 

when they were up the country. Now, my application to the 

Court was to fetafide the verdift, and to grant a new trial, or 

that the verdiA fhould be fubjefl: t<f the confideration of the 

Court on the queiUon of law as it Aood before the fccond-tri^l, 

with the addition only of one fa6b- The Jury having (ound % 

verdid on the&cond trial, did not give the plaintiff* a right tp 

tho benefit of that yerdi£k, unkfs the Jaw was with him.^ It is 

^ot a quefttoti of fad that could turn the verdid'Oise' way c^t 

H a ■ another. 



inoth«r» but it is a queftion for die opiQson of the Cottrt. 
Taking all the fa£b as they wete proved, ftill I fay, in point 
of lawy the (4amti^was-tk>t entitled to 4be vmtii6l. Mr. Juf* 
tice Heath, the other 4^y9 faid^ as tliis had been a fecond time 
tried, bc'had a doubt vybetber the Court could grant a new trial 
after the fecood trial. That .obiervation would be extremely 
firong in many cafes^ as for inftance, Inhere a Jury, having 
found a yerdi^ qn.tbe firft trial, without ^ny queftion referved, 
and the fame point had ftood for a fecond trial, an(i a fecpiid 
Jury bad found the fame vefdifl; on prccifcly the fame jflue, 
]Sut tliis cafe is not fo circumftanced ^ bec^ufe at the firft trial 
ihcfuQs were all agreed vpon. There was a new point ftarted 
rl^Sp .your XfOrdihip, ivhicb w?# yery fit tO;b0 enquired into. Tho 
jpIainti£Fdi4,not fucceed on that,, which leaye^ t\ie cafe where 
4t jftood h^ort th^ fecond trisd, with only the circumftance of 
one additional fa(^, wb.ich was a converfatlon with 'the Cap^ 
tain with fome of the failors up the. country* That circum* 
fiance niay hp added to the cafe. It may be faid, why is the 
plaintiff to be at the expence of trying the queftion of law ? 
.Wherever a plaintiff brii^s «n action, ^md a ijueftiojn of law 
^rifes in the cafe» he mvftbe at the exp^n^ of trying tliat 
•jjueftion of law. • " *: , 

Zor^ ^Y AKI«£Y* ^tlie queftion now to be decided is, wbe« 
thei; wj^n our di&retion, Ihall force tbi6 m^n, ^fter twp 
trials, lo litigate this great queftion, which the body of th^ 
nsmhants of England are d^firous to liave decided. The ques- 
tion Is^ "U^be^her we are to compel a fmglefaiior to do this whp 
]b^cbrought bis aSionfQr4oK and thece is a general verdict 
y?hicU.;wiU conclude nothing at all in the record — and our 
giving judgment can produce no precedent, on . the point ; and 
therefore I have no difficulty in faying, that if the ma'chantt 
will not do what I propof^d, tlicy have no right to exp#^ wheriB 
there has been a general verdi£|(, where new points of law can-? 
. l^ot be raifipd. and fet up as a precedent, and cannot affe£l thi| 
«embargo> tbey have no right to expeft a new trial. By tbi^ 
general verdi£t no queftion of law whatever is decided, and yon 
ftre left to take another caufe to try, fo that the Court may 
9)aiM: it on ih$ reco|rd in the ftiape of a fpecial vcsitli^> a bill of 
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exceptions, or in any. way you think- fit to bay e|t* Liet.ps 
fee what this cafe is which yon wiih to make the leading cafe, 
in order that it may. go up to the Houfe oC Lords. The quef* 
tion only is ii\ point of difcretion, whether we fiiould do juAice 
to the prefent plaintiff, if we were to bring it into that ihape« 
Now the isuSts are thel^e : this man brings hi^ adion for 40 1 it 
is very true the cafe that aiofe did involve thefe great queftions, 
Tliere was a cafe referved ; that cafe went to another trial, and 
it was veiy much varied in a very confiderable point, naaiel]|^« 
pot merely leaving the ijuefUon, whether wages were or wetie 
not due during the continuance of the embargo, but fuppofiog 
it put ap end to the contradk, the queftion might be, whether » 
pew contraiSt mig^t be iniplied or proved* Jn this cafe, it wa$ 
proved that the Captain faid, if they (laid their wages wou]^d 
go on. The Jury, ^relying on that, ^ye the.plaintilf a ver4i£t 
for 40 1. How tafce tba x>pinion of the CQ.urt on the queftiqn 
of law on the next cafe% The Jury having giv^ a general ve^- 
. did on this cafe, the queftion does not arife. It would be too 
much to fend this to another trial to have the queftion of law 
decided, when th^ body of (tieichaots will not pay the expence 
of it, ' 

Mr. SiTJeant Shejpheho* I do not at all underftan4 

Lord Al y ANXE Y. I muft n€>t be repUe^ upon. 

Mr. Juftkt RooKE. I do not luiow how we can fct afide 
this verdi^. The Captain fays to this man, go on board, and 
your wages are going on ; I think that is deciftve. 

Mr* Ssrjiont Bavi^ey* That was faid to another man, and 
not to the plaintiff, 

Mr* Jufiice Rool^s* It was faid to one of the crew. It 
was faid to one of the feamen who was on board that ihip. 
. Lord Alv ANI.ET* The only queftion is, whether it (hall go 
to a third trial } and I am clearly of opinion that it ought not. 

Mr. Serjeant Baylsy. We do not aik for anew, trial, but 
only for a fpecial verdi^. We only wifl^ to have the queftio|i 
of law determined, 

/^^r^ALVANLEY The queftion of law does ndt arife on 
this cafe. \0Vl muft have another cafe to have the queftion 
of law decid^4* I b^g to b^ve it )imderftood| that this cafe 

decides 
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no queftion of law ; it is merely the cafe of fcainens* wages, 
-and there is judgment for the plaintiff* for a certain fum. The 
' word embargo does not occur in the record, and therefore it 
docs not lucludc any thing iri point of precedent, and we arc 
not to be underftood as giving judgment on this queftion. To 
be fure it will be a queftion that may arifc in future cafes ; but 
if the body of the merchants of England will not be at the 
expcnce of trying it ; if it were to go back to a third trial, ia 
•©rder that it might go to a higher tribunal, I think, if we were 
to grant a new trial at the expence of the plaintiff*, we (hould 
do him injuftice. It decides nothing ; I only beg to have tfaae 
vnderftood. 

Mr. Serjeant Shephbub, { hav^ mifundcrftood the wh<rfe 
of the proceedings. 

Lord Alvanley. I do not give any opinion on the great 
queftion of law, as to the effe£t of the embargo, but have left 
that to ht decided in fpme other cafe. 

• Mr. Serjeant Bay LEY. The only thing we wi(h to have ic-. 
cided is the queftion of law. 

Mr, Jujliee Chambre. There is no foundation for faying, 
in the exerctfe of our difcretioit, that this man ihould be further 
barrafled : both parties miftook the law ; that is probable in 
this cafe. It 'was left to the Jury to give the plaintiff what da-» 
mages. they thought fit; they have exercifed their difcretion, 
and it feems to me, though they may ha^e been wrong, that 
this man ought not to be difturbed with a new trial* 

Lord Alvanley. I woul4 put itfcrioufly to the confider-? 
ation of the merchants of this great city, whether it would net 
\t to their credit to make up a purfe,- and have this cafe put on 
the record, and let that decide all the reft. 

Mr. Atcheson. My Lord, my client, the defendant^ 
ftands alone. . * ' 

Lord Alvanley, The demand is to the amount of feveral 
thoufand pounds. Why might not tlie merchants fubfcribe to- 
wards the carrying on of this caufe ? 

Mr. Atcheson. My Lord, the owner has fince become a 
bankrupt. * 

Mr. Serjeant Bayley, The owner is an iafolvent perfon* 

and 
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and therefore I hope yojir Lordlhips will give the defendant a 
ibort time to pay the money. 

Lord Alvanley. What you are now alking fqri namely, 
to make this the leading cafe^ ihews it does not belong to any 
individual. 

Mr. Atcheson. 1 applied. to many owners, my Lord» and 
they hefitated in giving me any dired anfwer. 

Motion to let afide the fecond vervi£t, or to grant a oew trial, 
xcfufed. 
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The Stamens Afticks of the Ship Fijhburn^ 

Yt is h^eby agreed between tfie tnafter, feamen, and marlnert 
of the {hip f i(hburn, now bound for the port of Riga, and 
Abraham Waro the mafter or commander of the faid ihip 
Fi(hburQ»- bound from the pore of London to t& pctft of Riga, 
to load a cargo for London, or any other port in England. 
That in confideration of the monthly or other wages againft 
each refpe£tive feaman or mariner's name hereunto ibt^ they 
feverally fhall and will perform the above mentioned voyage, 
and the faid mafter doth hereby agree with, and hire the faid 
feamen and mariners for the faid voyage> at fuch monthly wa-^ 
ges to be paid purfuant to the laws of Great Britain, and they 
the faid feamen and mariners, do hereby promife and oblige 
themfelves to do their duty and obey the lawful commands of 
their officers, on board the faid fhip, or boats thereunto belongs 
ing, as become good and faithful feamen and mariners, and at 
all places where the faid ihip ifaall put in or anchor during the 
faid (hip's voyage, to do their heft endeavours for the prefer^ 
vation of the faid ihip and cargo, and not to negled or refufe 
doing their duty by day or night, nor fhall go out of the faid 
fhip on board any other veflel, or be on (hore under anfpr^cnce 
whatfoever till the voyage is ended and the ihip difcharged of 
her cargo, without leave firil obtained of the mafter, captain^ 
or commanding officer on board, and in default thereof they 
freely agree to be liable to the penalties mentioned in the AA 
of Parliament made in the fecond year of the reign of King 

George 
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George the Second, intituled an Adl for tHe better regulatioa ^ 
and goYcmnient of fcamen in the merchants' fervice, and thd 
ASt made in the thirty fevcnth year of his prcfcnt Majefty^s ' 
reign, intituled an ad for preventing the dcfertion of feamen * 
from Britifh merchants* ihips, trading to his Majcfty's colonics^ 
and plantations in the Weft Indies. And It is further agreed 
hy the parties to thefe prcfents, that twenty four hours ablence 
without leave (hall be deemed a total defertion, and render fuch ' 
feimen and mariners liable to the forfeitures and penalties con- ' 
tained in the a£ls above recited ; that each and every lavrful 
command which the faid mafter (hall think neceflary to iflue 
for the efiedlual government of the faid veffel, fupprcffing im- 
morality and vice of all kinds be ftri6lly complied with, under 
the penalty of the perfon or perfons difobeying, forfeiting his or 
their whole wages or hire, together with 6very thing belong- 
ing to him or them, on board the faid veffel; and it is further 
agreed, that no officer or feaman, or perfon belonging to the 
faidihip, (hall demand or be entitled to his wages, or any part 
thereof, until the arrival of the faid (hip at the above men^ 
tioned port of difchargc, and her cargo delivered not lefs than 
twenty day«, in<rafe the fcamen are not employed in the delive- 
ry; and it is hereby further agreed between the maiVer and offi-' 
ccrs of the faid (hip, that whatever apparel, furniture and ftores^ 
each of them- may receive in their charge, belonging to the faid 
(hip, fliall be accounted for on her return, and in cafe any 
thing ihall be loft or damaged through their careleffnefs or in- 
fufficiency, it /hall be made good Ijy fuch officer or feaman by 
whofe means it may happen, to the mafter iuid owner of th^ 
faid (hip ; and whereas it is cuftomary for the officers and fea- 
men on the fliips rdtiirn home in the river, and during the time 
their cargoes are delivering, to go on Hiore each night to fleep, 
greatly to the prejudice of fuck feip and freighters i be it fur* * 
ther agreed by the faid parties, that neither officer nor feaman 
fhall, on any pretence whatfoever, be entitled to fucli indul- 
gence, but fliall do their duty by day in difcharge of the cargo, 
9mA keip fuch* watch by night as the mafter or commander of 
the faid ftiip fhall think neceffary, in order for the prefervation 
of the above; and whereas it often happens that part of the 

s cargo 
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eargo ti enbeuled after being delivered into lighters^ and a$ 
fu«h iofles are > made good by tl^e owoert of the iliips, be i( 
therefore agreed by thefe prefents, that whatever officer or fea-* 
man the mafter (hail think proper to appoim» (bail take charge 
of the cargo in the lighters, and go with fame to the lawful 
^uay, and there deliver hi$ charge to the iKip's huiband» or his 
reprefentative, or fee the fahve fafely weighed at the king's 
beam» and ia confcqucnce of their true fidelity, fuch officer or 
feaman (hall be entitled to two (hillings and fixpence each light- 
er, exclufive of their monthly pay* and ihouid it fo happen that 
lighters are detained a confiderable time at tbe>qnay before they 
ean be unloaded, fvch officer and feaman fo appointed, ihall la 
that cafe be entitled to two fliiHings and iixpence for every 
twenty«four bour$, excluiive of their faid monthly pay; tha( 
caclHeaman and mariner who fhtU well and truly perform tho 
above mentioned voyage (provicJed always that ^here be na 
plunderage, embezzlement, or other unlawful a^s committed 
on the faid veflel's cargo or ftores) ihall be entitled to their 
wages OS hire that may become due to him purfuant to this 
agreement :' that for the due performance of each aind every tho 
above mentioned articles and agreements, and acki^wledgments 
o^ their being voluntary and without compulfion^ or anyother 
clandedine means being ufed, the faid parties have hereunto 
iubfcribed their name$, the day and month ~ftt oppofite to their 
rcfpcftive names. 



P}«<;t and tiflM 


Men's 

Nuncf. 


(Juality 


Witner>) Pay in the River] 


Wages per 
Month, or 
by fha Run 
fnrthevoy* 


Whole Wages 


Man*» 
Tigning 


Whole 1 Half 


i8oo. 
London, 
^ Sepr.6. 


John 
Andrew 
iFKh^r. 


M«t«. 


A.Wtrf 






6 16 6 





w«. n. 



( tit ) 

No. IL 

Charterparty tf the Ship Pijbhitiu 

THIS charterparty of affreightmenty entered into this twenty* 
jfifth day of June, in ths fortieth year of the reign of our fove- 
reign Lord George the Thirdj and in the y^ar of our Lord 
One thoufand eight hundred, hetween Mr. Thomas Ward, oF 
Newcaftle upon Tyne, owner of the good (hip or vefleli called 
tlie Fifliburn^ Abraham Ward, m&fter, of the burthen of three 
hundred and dxty rcgifler tons, or thereabouts, now 'on a 
voyage from Dantzic to London, of the one pan; and Mn 
John Head, of Newcaftle, fot MeflVs. Johii Roberts and Co. 
of London^ merchants^ freighters of the faid fliipj of the other 
part : Witneffeth, that tlie faid TTiomas Wird hath this day 
letten th^ faid fhip to freight for a vbyage from Riga to ton* 
don, Chatham, Portfmouth, or Plymouth; and the faid 
freighters have accordingly taken and hired the same in manner 
and form following (that is to fay) That die faid fhip now is, 
and fliall, during the intended voyage, be, at the expence of 
the faid Thomas Ward as owner of the vcffel, kept ftaunch, 
tight, and ftrong, well manned, victualled, tackled, and provi- 
ded in every refped^ fit for the merchants fervice, and parcrcularly 
for performing fuch a voyage (the dangers and perils of thd 
feas, r^raints of princes and ruitrsy £re and enemies, during the 
fame, always excepted) and alfo that the faid Thomas Wstt4 
fhall, without delay, make the faid fiiip ready to fail to Riga^ 
and there take on board her a full and compleat c^rgo jpf niafts, 
logs, timber, and lath wood, the goods an^ adventure of tho 
faid freighter^ or their affigns,* fubjeft to the fhip's fafe arrival 
at London from Dantzic^ and with leave to take a cargo out 
from the Eaft coaft of Gfeac Britain, on her way to die Balti^» 
and being fo loaden, the mafter with the fliip and cargO) (hall^ 
with the firft opportunity wind and weather, proceed dirc£Uy 
for London, Chatham* Portfmouth, or Plymouth, and on 
her arrival there, deliver the fame tothe order of thtt fai4 
freighters, or their affigns, at fuch conyenient place or places 

s 2 where 
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i^htte the faid fliip an4 cargo may fafcly cdmc ; and alfo that 
the faid fliip fliall, for her loading and unloading at Rigavand 
London, Chatham, Portfmpudi^ or Plymouth, lay fifty run- 
ning days if required, and fo to end the faid intended voyage. 
In confideration of which, the faid freighters do agree, not only 
to load and put on board the faid fliip the faid cargo at Riga 
as aforefaid, anS to receive or caofc the fame to be received 
from on board her at London, Chatham, Portfmouth, or Ply- 
mouth as aforefaid, and that within the days and time limited 
for the loading and unloading as aforefaid, but alfo (hall and 

* wiir payi or^ caufc to be paid unto the faid Thomas Ward, oc 
his afligns, on the good and right delivery of the faid cargo at 
London, Chatham, Portfmouth, or Plymouth, according to 
bills of lading, one half in cafh and the other one half in good 
anc}^ approved bills on London, at not exceeding four months 
date or payment equal thereto, in full for the freight and hire 
of the faid (liip for the faid voyage, at and after the rate of five 

^pounds five fliiHIngs per regifter ton, to London or Chatham ; 
tive pounds fifteen fhillings and fixpence per rcgifler ton, if de- 
livers at Portfmouth; and fix pounds fix fhillings per regifler 

'ton, if delivers her cargo at Plymouth; (orders for the port of 
clifqharge to be received at the Sound, and thd fhip to fail fronri 
Vhence with convoy)' together with tht fum of /even pounds ten 

Jhilllngs jier dayy 'to be Jiaid day by day^ as the fame Jhall grow due^ 

Jdr every day of the fold Jliip^ s detention^ over and above the days 
and time Ifmited for her loading and unloading at Riga and 

^London, Chatham, Portfmouth, or Plymouth, as aforefaid : 
as. alfo two thirds "of all port-chz^rgei and pilotage, as cufloma- 

' ry ; and for the'true performance hereof,' each of the faid par- 
tjes bindeth hlmfelf', his executors, admlniftrators, and affigns, 

, reciprocally unto xKq other, efpeciaJly the faid Thomas Ward 

* bindeth his faid fhip, her freight and appurtenances; and the 
faid freighters tiheir goods **to i)e.Ioaden on board her, each to 

* Ae other in the penaf fprii of two' thoufand pounds fVerling, by 
Jthefe prefents. In witnefs whereof, each of the faid parties 
Tiath hereunto let bis haiid and feal, th<^. day and year firfl with-. 
. in writtep." I'he fhip to addrefs to MefTrs. Cumming, Fenton, 

ani 



and Co. at Rig^^y add at the Sound out and home with Meflrs* 
Airfon, Fenwick, and Co. 

Sealed and delivered, being T| Thomas Ward Z. 5. 

firft duly flampcd in the I J?^^ Head for \ L S 

jffcfeiice of f j^hn Roberts (i Ccj 

Thomas Wilson. J 
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ExtraSifrom the Treaty of Commerce between Great 
Britaifi and RuJJia. 

February 2 ift, . 1797, 

THE Treaty of Commerce concluded between Great Britam 
and Ruffia fliortly after the acceffion of the late emperor Pai^L 
to the throne of that empire, contains^the fDllowing' article :— 
" if, which God forbid ! the peace between the two high cott- 
" traftiftg parties Jhouldbe broken^ the fierfons^ the ships,' and 
•* the merchandize belonging to their refpeSlive fubje'^sJ^alViu'Ei' 
" THER BE STOPPED nor confifcate dy hnt AT least ONE 
** YEARfhall be granted to them to fell, difpofe,or carry away 
♦• their efiFeSks, and to retire' them/elves whenever they think 
•* proper {which is equally to be underjiood of thofe 'who "^are either 
'< in the lan4 ^r sea sEtivic£);and it (hall be permitted to them 
" alfo, before or on their departure, to confign or make over 
** fuch cflFeiJ^s as they have not fold, as well ai^the .debts' which 
" they may have to demand, to fuch |>crf0ns as they 9:i.ay judge 
** proper, to be difpofed of at their will, and for th<ir^ 0rQ£tf 
f' which debts the debtors (hall be obliged to pay»iothefan)e 
*'*' manner as if the rupture had not taken place.'* 



No* 
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OJiiial Imperial Paper ^ fublijhed at Riga. . 

According to the Command of hi^ Excellency Major General 

Popow. 

Auguft 29th, 1800. 

1 MAKE known to your honourable Senate that His Imperial 
Majefty^ as well on account of the violent proceedings of 
England againft Denmark, as in coofequence of an EngSJh 
*Jktt having pajjid the Sounds by which thepajfage of it is blocked 
ufi^ and the commerce of the Baltic if AY.be fubjeded to great 
inconvenience— Ordains, that as a fecurity againftany injury 
iK^bich the Ruffian trade may fuftain, and as long as the real 
intentions of the £ngli{h Court may remain unknown. You 
wU dire^i all tie property of the Englifli to be plaad in ajiate of 
Jeque^atioUf, and that m m account^ without the permjion of his 
M/^^i^ youfuffer the fame to be transported out of Russia^ that 
however ao part ©f their property is to be taken away from 
tbem^' nor they themfelves diftucbed in the mana^^Mneat of 
their afiair^ of which you will take fpecial care. 

Given at the Council House, at Riga, the 29th Auguft, 
1800. 

By Command, 



AT. B^ This embargo was \ 
lakm ^ on the 1$^ Sep- > 
lftttilMr» t9oo« 



iSchWaRTz, Secretary* 



No. 
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No. V. 

"TJ^g Peterflmrgb Cwrt Gazette of the yth Afiw« 1800, 
contained tbt foBowmg mofi extrcardinary EdiH: 

^« WHEREAS wi luKVi kanud thai th Jfland rf Afaita, iMfy 
** in thepoffijion 9fthe Hercule^ has been furnndtrid to thiEngliJh 
^* Treop^ but as it is as yet uncettain whether t/ie agreement entered 
<* inte on the y^th efDeeember^ \*]^^wlll be fulfilled according t§ 
** which this Ifland after its capture is to bereftored to the order 
*< of St, John of Jerufalemyof which his Majeily the Einpcror 
^« of all theRuflias, isGrandMafteryhis Imperial Majefty being 
*' determiaed to defend his rights has been pleafed to command 
<< that an embargo Jhalt be laid on all Engliji Jiifis in the, Porfs tf 
^* his^m^e^ till (he above mentioned cwveu^n^tallbefiilfiiUd.^^ 



No. VI. 

Troclamation qf his Imperial Majefiy^ Emperor g/^ 
all the Itujiasj &c. &c. 

WHEREAS it ha« beep reprefented by many fubjeds'(»C 
Ruf&a that largo, fums of money are due to them from Englijk 
Merchants refident in Ruffia, and that payment offuch delfts 
cannot be obtained. His Imperial Mejefty^e College of Com-* 
merce, at St. Petelburgh, by virtue of powers veftcd in diem toe 
the purpofe of promoting an adjuftment and liquidatioA of dio 
debts due to the Ruffian merchants from the £ngli(h merchaQts» 
have ordained an efpecial commiffion, or board of commiffiontdi 
for managing Englifi property and they diredl the faid boand ^ 
be conftituted, and their operations and proceedings to i>Q 
gtiidcd by the following regulations, 

It 
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1. It fhall confift of two Ruffian, two Englifli, and two 
merchants of other nations, all of whom (liall be men of known 
good charader, and the 'Englifh fliall be chofen or fele£led 
"by the Englifli merchants, to whom ihall be added one of 
the members of the Imperial College of Commerce in St. 
Pcterfburgh. 

2. All matter) that come under their cognizance (hall be 
adjufted conformably to the accuftomed rules and eftablifhcd 
vfage in trade ; jhey are to decide among themfclves by a ma - 
jority of votei upon matters pndcr difcuffion, but in cafe of 
any points involving the interefts of the Ruffian commerce, 
Ae opinion ofhis Imperial Majefty's Counfcllor of the College 
of Commerce, is to fupcrcedc tht majority of votes, fubjedl 

h however to the concurrence of the College of Commerce. 
I - 3- Every Britilh merchant refidcnt in Ruffia without cx- 
; ccptlAg fuch as have fubfcribed themfelves vifitors, fhall de- 
liver to the commiffioners, in writing, a ftatement of all the 
; balances of accounts jn their books, and a fch^dule of effed^ 
, and goods in their poffi^ffion ; and they (hall, when required, 
; deliver to the commiffioners their books^ of accoimts out of 
; their accompting'houfes. 

4. Every Ruffian fubjeft who has any claim or demand 
'*' upon an Engli(hman, of whatever nature or kind it may be ; 
; or who is indebted to a Britifli fiubjeft, fliall tranf^it ai; 

account of the particulars of fuch debts or claims to the com- 
^ miffioners within four months from the date of the publication 
^ of this ordinance in the newfpapers, and in default thereof the 
'^commiffioners are n6t to* take cognizance of- any claims after 

that period. 

5. The commiffioners are to difpofe of all Englifti efticiSs^ 
now fequeftrated, and to receive all balances of accounts,, and* 
10 bring the whole into one general mafs. . 

6. The Ruffian fubjc^s (hall receive out of the fund of the. ^ 
.Eagli(h property (colleAcd as before dircfted) after admiffipu 
of the validity and judnefs of the claimants, an equal dividend^ 
upon their refpedtive demands, and full fatisfa(^ion. . 

7. In cafe the fund of Engli(h property does not prove* 
adequate to the demands of the Ruffian creditprs, ^9X tbi^t^thqre 
I /hull* 
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QxaM remain a Airplys, tben the refblt (hall he comsxiTinicated to 
the College of Commerce at St. Peteriburgh. 

8 The Commii&oners iball not be accounuble or refpondble 
for their decifioos; nor {hall there be any. appeal from their de- 
terminations^ either by petition, or in any other way on any ac- 
count whatfoever. 

9. To defray the expencc^and management of the Board of 
CommiiBoners, and for the falary. of their clerks^ and agent$» 
both debtors and creditors (hall allow them one half per cent. 
upon the amount of the refpe(^ve fums brought uiider their con« 
^deration. 

St. Peteriburgh, the 17th November, 1800. 



NoVIt. 

Peterjburgby November i%tb and itfif 1^00^ 
( From the Court Gazette. ) 

" THE crews of two Englifh fliips in the harbour of Narva, 

ON TH£ AH&tTAL OF A MILITARY FORCE TO PUT TtlEM 

UKDER ARREST in confequence of the embargo laid on them, 
having made refiftance, fired piftols and forced a Ruffian failor 
into die water, and afterwards weighed anchor and failed away^ 
his Imperial Majefty has been pleafed to order that the remain- 
der of the v^ls in that harbour Jhall be burned.** 

*< Hit^iii^ietial Majefty having received from his Chamberlain, 
St^Unfkoi, at Palermo, an account of the taking of Malta^ haa 
been pleafed to dtrc6l that the fotlowmg note^ (hall be tranfmit- 
ted to all the <Splomatic corps refidifig at his i^onrt,: by the mi- 
nifter preiiding in the College for FareignAfiain, <i}ount JR^os^ 
toptfchin, and the Vice Chancellor Count Panin/' 

<« His M4^y the Emperorof all the Ruffia»has received cir- 
cumftahital accounts refpe^kiag the fturender of Malta, by which 
it is ad^ally confirmedi that die En|^ Geofxals aotwithftand- 

t * ing 
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liig tfec ft peatedremdnftranccs on tlic part ofhis Majefty's mmi- 
ftcrs at Palermo, a» well as from the miniftry ofhis iSilician 
Itiajefty, ¥a^e taken pcrlTcffion of Valctta and of the Illand of 
M^lta, irt the name of the King of Great Britain, ahd have 
liolftcd hi8 fl^g i>nly. His Imperial Ma)cfty*s jtift indignation 
having been raifed by this vfolation of good confidence, he has 
refolvednot to take offtht embargo that hat bent laid m all Engli/i 
Mfeffils in '^the Rujjlan Ports^ until the agreement of the convention 
concluded in }'j^Jhall have been completely carried into ijtecutlanJ* 



No. VIII. 

hritijh Prifimers in Rtiffia. 

Tbe followmg Letter appeared in federal of the Englr{b Newl^ 
paperf» addrefild to their rdpedlire Editors. 

^ Various reports Wmg bec»£irculat(edy relpcfiingther 
unfortynate Britidi fubjeds tiow in Ruffia, I' fend you ibe fot* 
lowing authentic information, which I requeft you will inferr 
ktyoinrt^per; the peifpasrof ^.BritHb^ercbaiit3 bate hither^ 
toi^mamcd ttiuQolefted, aQdwhat rieady moficy tbegr^adin 
thei^poffiA^ has not been feis^ed, but theit wafje)H>u£e6 are 
fealcd> and aUjtl>i»rpropeFty is nn^eiF fe(|ueftQr» all the Britifli 
&ip»:aj;idi their cargoes aire feized by tb« RufiaaG^yemaieory 
ihec»ptaio9 wdcrew* are naaichedinto the interior t»f the i^udl^ 
try, in companiesoCone captain and let! OF twel;vefeii«iei»i the^ 
are diAribtftedia abo^e oae hundfed diftrenttOwns at otte^bun- 
dffed^todntetb^ufa^odiatliss diftasce fr^m the Capital. The 
Ruffan Gt)Tierfynj«it:aUeNr for their fubfiitewe daply, fivfe 
copcflJcs^ ittonsy .(abou(. /three ludf^pence) a ^imH^ 'tt^afure of 
rye^oiirc^.otieiof bwknvbear, My.BK)f^r aa4 f<»iae otter 
Briti(h Merdhaois ^tjSt* .PeteiAiijrgb*. adranccd feisty iboofan^ 
n>blb»^itf«bkift«bootimlf a.cc0!wo) for fches^^lMtetac<^iiioda« 
^ioft^ fifdini which hs^i^tx&Oii^tt^'t/f^^ 



• MA* <..•*.«■ « ^ 



* The crews of lae IhiBS detained at Crmfiadf. 

* rubles^ 
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ruliles, for the ufe of himfdf andtei^ moiif aq^J^oug^t fbrfvei]^ 
fi&aa a flue^p's-fkio coa^ a fur cap, a fa^b^ ^ jH^^ <>f glQvc^, 
fome warmOlP^s sind twop«,irof ftockiogs. Kibirkasor cocBh 
mon carts of tlie couotrf » aie bought for moft of t)]^ caj^ion ^9)4 
Come pW men. tb« f cft wajk,^ ^d *c peafairts fi«ri^ hprijes for 
the baggage, fiy the 9t ift of Nove(T|ber» £fcy <;aptajnf ^^. fiv<e 
handred failor^x were thus difpatche4 from J^* Petcrfl^urgh,.an4 
Ibe remaiader M^jifc ,4^iJy ictfing ^S^, ^u, ^icir ji^mcb^ 

iouriieyf 

Stephen Shairp» Conful-Qeaen^ 

No. 73, Gower Street, 
December 17 A, l8oo* 
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No. IX. 

Extraeijrom the London Qazetteyfrm tuefdttf i^th, 
to Saturday iph January y 1801,' 

At the Court of Saint James's, the 14th of January, i8ot, 

PRESE-MT, •■ ♦ ■ 

The KING'S Moft ExceUent MAJESTY in Council. 

WHEREAS hi8 Majefty has received advice, that a large 
puni^ef of veflfel^ belonging |9 ^:Maicfty*s fubjeas, have heen 
and ?ire detained i» the ports of Ruffia, and that theBritifli fai^ 
lor* W^vigj^jjpg the fiiqe, hayg been and now are detained as 
Prifon^rs in different partf of i^uffia, and alfo that during the 
cpntiwanQB of tl^^fe procee4ings, a confederacy of a hoftile 
nature, agalnft the juft rights ar^d interetts of his Majefty and 
his dominions, has been, entered. into with the court of St. 
Pet?;r{burg, by the courts of Depmark and Sweden refpeaively. 
Hi« Majefty with the ad)?ice of his Privy Council, is thereupon 
j|^afcdt9.0![4cr, H? .it is h^r^by ordered, (feat no ihips oj? vef- 

T a fcis 
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fds belonging to^ny of his Majefty's fubje£ts, be permitted to 
enter and cletr out for any of the ports of Ruffia, Denmark or 
Sweden, until further order. And his Majefty is further pleaf- 
ed to order that a general embargo or ftop be made of all Ruf- 
fians* Danifh and SwediOx (hips and Teflels whatfoeveri now 
within or which hereafter ihall come into any of the ports, 
harbours or roads within the united kingdom of Great Britain 
and Ireland, together widi all peifoos zoAttk&s on board the 
faid (hips andyeflels, bu^ that the utmoft care be taken for the 
prefervation of all and every part of the cargoes, on board any 
of the faid (hips and vefiels, fo that no damage or embezzle - 
ment whatever, be fuftamed, and the right honourable the 
lords commiflioners of his Majefty's Treafury, the lords com- 
roiffibners of the Admiralty, and the lord warden of the Cinque 
Ports, are to give the ncceflary direflion herein, as to theni 
refpe^fully appertain* • « .. 

W. Fawkener, 



No. X. ■ • ■ 

At tta? QoEEU's House, the x6th January, i8ox, 

FRJESENT, 

The KING'S Moft Excellent MAJESTY in Council. 

• WHEREAS his Majefty has twcivcd adviee, that k large 
tiumber of vcflels, belonging to his Majefty's fubjctfts, have 
been and are detained in the porta of Ruffia, and that the 
property of his Majefty's fubjeSis in Ruffia, has b/* virtue of 
iWeral orders and decrees of the Rufl^an government particu- 
larly one, bearing date the afjth of November laft, O. S, fcor*. 
rcfponding with the lOtb of December, N. S*) been feized and 
directed to be applied in violation of the principles of juftice, 
and of the rights of the feveral perfons interefted therein ; his 
Majefty with the advice of his Privy Council, is thereupon 

pleafe 



( MI ) 

pleafed to 6rdcr, as it is hereby ordered^ that no bills irtvm 
fince the feid 29th of IVovember laft, O. S. (correfjponding 
wkh the loth of December, N. S.) by or cm beludf of iita^^^ 
fbns being fnbjeds of or reliding in the domiDiom of die Em^ 
perorof Ruffia, (halt be accepted^ or paid, without licence 
from one of his Majefty's principal Secretaries of State, firft 
had in that behalf, un&l further fignificatioa of his MajcRy*t 
pleafure, oruntil provi&on ihall be made in refped thereof, 
by z6t of paHiarrient, whereof all pctfoas xoncerned^ are to 



take notice, and govers themfelir^ icaoixHbgly. 



'U 
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No. XL . . , 

" THE unfortunate courfe of events 00 die centiaent, and die 
confequences which muft be expeAed to refolt from it, cannot 
fail to be matter of anxiety and concern, to all who ^ave ajufi 
feeling for the fecurity and independence of Europe. 

*« YOURaftoniihmentaswcUasyourregret,muftbeexcited 
by the condudl of thofe powers whofe attention at fuch a period 
appears to be mope engaged in endeavours, . to wodfien the na- 
val force of the firitiih (Empire, which has hitherto pppofed Hq 
powerful ap obftacle, to the inoi^iciue ambition of Fiance, 
than in concerting tjbe means of mutual defence againft their 
cgmmon and increafing danger. 

' ^*' TH£^ reprefentations which I directed to be made to ihe 
court of Peteriburgh, in confequence of the outrages committed 
againft the fliips, property, and perfons of my fubjedls, have 
'been treated with the utinoft difrefpe&, and the proceedings of 
wbidh I ^pom^lained have been i^ravatei by iiibft^uent a^ 

. of 



^lv^^QJLC€fSLni,vilohn^ ; wda thefe cjrcuinftanc«s, ^ coa* 
YOltioA.]^ bc€Q0ondudc4. by that court, wi|b thofc of Copcn^; 
ti9ffn. 9fi4rSiQck)»off^ of Rhigh, as avpwcd by ^oijc 

<q| the fp^tra^ing jp$£tM^, 4f to renew iktir fortaer engage-r 
m;^^ for ^i^^ifliiin^ bj force, a n&oir qode of maritime law. 
^k^n&&u$ jifi^ [^f . 1^(9, and boiKlf . to tbe iptereft of this 

9WP<^-'.' . . . ..1 

, <* I|i ^ ;,$(i]j|tiQ^ I cppl# not ^efit^te a; to % con4u^ 
^hkk if b^cafx^^vgL^ |o pqrliie, I bav^. takepi the earlieft 
neafnresto repel tfac: aggrgfllops of • 4^ji hoftik confederacy^^ 
ud to fupport tho je principles, which are eiTential to the main* 
tefajs^aa 4f onr ^avai ftrength, and which are grounded on 
die fyftem of puUic law» (o kmg eftabUflied and reeognized ia 



^ I have at die fame thwr , gh^n fut h aflUrances as manifeft 
my difpofition to renew my ancient relations with tbofe powers 
whenever it can be donCj^ confiftcntly with the honor of my 
crown, and with a jnft rpgaril io tll&Ufety of my fubjefts ; you 
will, I am perfuadcd omit nbthmg on your part, that can af^ 
feS>»n>etbeinoftVig6wir*i*^cfl^ in my deHcr. 

mination, to m^int«ioSa tl^cr^urwofc^igAfift.^very attacki th^ 
liaval rights and the iijtereft? of my empire.'- 



■ ■ . . .Na XII, 

J^rcdamation of the prefint Mtrnp^ror ofRujJia* 

^ • 

WE, by the, grace of Go4» Alexander |he Firfl;, Emperor 
and Autocrat of all the RufTias, |8^g. 2^. &;cv 
. IT has pieaftd the depiJ^eis pf the Almighty, to Ihortcn the 
life of our beloved Parenti Spver^jgn Ernperor Pavl Petro* 
▼ITZ, who died fyddenly, by aQ apopl^^ic ftroke, at nigljt, 
between |hc i ith a4d latb. of thfs tQ^njth. We QVk. receiving 
tbebcreditor3Di«iperi4-.tlWfi^ pf att thQ lku<5»«» 4p.?eceive. 
* "' ■ alfo 
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'T 

alio at the fam^ tlmcj the obligations: tcx gtiVeWthe people 
committed to us^ 'bythe- AJmighty^ aiidoitlhig to tlic laws, and 
the heart of her, who fcifts in God, otir-indft auguft Grand- 
Arothcr, foVetd^n' Emprcfe CATlTAttiNi ffie^Grfeat, whofe 
memory WiH'be tvcrdear to us^ antf flle whole country follow- 
ing the fteps oPUcr wife intcmionji we hope to arrive at the 
d^eSbf railiftgRiifliatothelifejght' of glory, and^to prbctire 
airuninterrjipted'likppmefrto all onr f^ithftiftiti^^', Whom 
we do hereby invite to feal their fideHty to us, by stn' oiid 
before the face of Alfloighty Gdd, whofe afllftanoe.we im- 
plore, to grant us power to bear tlie weight now preffing 
upon us* 

Given at our Court of St. Peterfi)urgh, diis i2th day of 
Marcbi 1801. b, S. 

Alexanderj* 



i^H ^li"^"' 



No. XHIi- 
DECLAltA^lOH:: 

Quoiquei rmention magoapijme de S« M* I'En^pcfeur; dci 
Toutes Ics RuSies de rendre. pleine, et entiere juftice auss 
fujets Britanniques, qui ont eETuye des pertes pendant les 
troubles qui ont altere la bonne intelligence entre fon Empire 
et la Grande Bretagne, foit, dej4 conftatee par ks faits» S. M.I« 
ne confuitant que fa loyaute^ a autbrife encore le plenipo«> 
tentiaire fouffigne a declarer, comme U declare par la pre- 
fente : 

Que tons les navlres^ les marchandifes'et les proprie- 

^ tes des Sujets Britanniques, qui avaient ete mis en 

* ' fequeftre fous le dernier rcgne en RufTie, feront 

non Seulement fidelement reflitues, aux dits fujets 

Britan- 
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Britaimsque»r,.oii a Leurs Commettans^ mais que 
pour les cffets qiit auroieat eie alienes d'lme maniere 
qud^ODque, et qui ne pourraient plus etre rendus 
en nature, il fcra accorde aux Propfietaires un 
iqmvalent convenable lequd fera determine ulteri* 
curement d'apr6s les regies de Pejuite. 
fin fei de quoi nous Plenipotentiaire de S. M. L de toutes 

les Knflies avons figne la prcfente declaration^ et y avons fait 

fUffpfct le Sceau de nos Armes : 

' fait a St. Peteribourg le ^ Juin, i8ox. 

(figne) ' 

Le Comte de Paniit. 



Extra^Jhom tAe preceding Declaration qfbii Ma^ 
jefiy the' Emperor of all the Ruftas^ &c. 

^ THAT all the ihips, merchandize» and property of Britifli 
futgeds, o/ their agents which have been put under y^j^ra- 
uon under the late reign in Ruffia, fllall not only be faithfully 
reftored, but Aat die effe^ which have been alienated in any 
manner whatfoever» and which cannot be given back in their 
original ftate^ the owners thereof iball receive an equivalent^ 
to be determined according to die rules of juftice." 



No. 
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No. XIV. 

Ctfivention qfSt. FeUrJburgby betvoeen England ind 
Rujffiaj concluded ^th June (ijth) i8oi.. . . 

" IN the name of tlic Moft H0I7 and Undivided Trinity; ' 
the mutual defirc of his Majcfty the Emperor of all the Riiflias, 
and of his Majcfty the King of the united kingdom" of Great 
Britain, and Ireland, being not only come to an underftajiding 
between themfelves \^ith refpe<Ek tp the difiercnccs which 
have lately interrupted the good underftanding and friendly 
relations which fubfifted between the two ftates, but alfo to 
preventi by fVank and precife explanations upon the naviga- 
tion of their refpe&ive fubjedls the renewal of fimilar alterca- 
tions and troubles wliich might be the confequcnce of them ; 
and the obje6t of the folicitude of their faid Majefties being to 
fbttlcy as foon as can be done, an equitable, arrangement of 
thofe differences, and an invariable determination of their 
|)rini:iples upon the fights of neutrality in their application to 
their refpe&ive monarchies, in ordet* to unite more cloTely the 
ties of friendftiip and gdod intercourfe of which they acknow-^ 
ledge the utility and the benefits, have named andchofen for 
their plenipotentiaries, viz. his majcfty the Emperor of all the 
Ruffias the SieurNiQUiTA, Count de Panin, his cpunfellor, 
&c. and his majefty the King of the united kingdotp of Great 
Britain and Ireland Alleynj Bai-on St. Helen's, privy coun- 
fellor, &c. who after having communicated their full powers^ 
and found them in good and due form, have agreed upon the 
following points and articles : 

Art. I. There Ihall be hereafter between his Imperial 
Majefty of all the Ruffias and his Britannic Majefty, their 
fuhjedls, the ftates and countries .under their denomination, 
good and unalterable friqndfliip and upderftanding, and all the 
j>oHticat, conimercial, and other relations of conlmpn utility 
between the rcfpcdiye fubje<Jls, fl)all fubljft as formerly, with* 
out their being difturbed or troubled in any manner whatever; 

u 2. His 
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2. Mis Majcftj' the Emptror and his Britannic Majefty Jc- 
dare, that they willtakc the moftefpecial care of the execution of 
the prohibitions againft the trade of contraband of their fubjefts, 
vith the enemies of each of the high cantraftij>g parjucs, 

3. His Imperial Majefty of all the Ruflias and his BriunnFc 
Majcfty, having refolved to place under a fuf5ci6it fafcguard 
the freedom of commerce and navigation, of their fubjefts, in 
cafe one of them Ihall be at war whilft the other fljall he neu^ 
tc'r, have agreed— . 

.1. That the fliips of the neutral power flj all navigate freely 
to the ports and upon the co&ffs of the nations at war. 

2. I1iat the tfft&s emBirfc^d cWi fioari neutral flxips ilitall he 
free, with the exception of contraband of war, and of enemy's 
property ; and it is agreed, not to comprize in the number of 
the latter, the merchandize of the produce, growth, or manu* 
fafture of the countries at war, which fliould have been ac- 
quired by the fiibjeAs of the neutral power, and (hould he 
tranfported for their account, ^vhich merchandize cannot be 
excepted in any cafe from the freedom granted to the flag of 
the faid power. 

3. That ii^ order to avoid all equivocation and mifunder- 
ftanding of what ought to be qualified as contraband of war,, 
his Imperial Majefty of all the RufTias, and his Britannic 
Majefty declare, conformably to the nth article of the Treaty 
of Commerce concluded b^tweett the two crowns^ on the \^h (% ^Ji) 
February^ 1 797, that they acknowledge as fuch, only the fol- 
lowing olgcfics, vit. cannons, mortars, fire-arms, piftols, 
bombs, grenades, balls, bullets, firi^Tocks, flints, matches,, 
pdwder," fciltpetre, fulphur, helmets, pikes, fwords, fword- 
belts, faddles and bridles, excepting however the quantity of 
the faid articles which may be neceflary for*\he defence of the 
ihip, and of thofe who compofc the crew, and alt other articles, 
whatever not enumerated here, ftiall not be reputed warlike 
and naval ammunition, nor b6 fubjeft to confifcation, and of 
courfc (hall pafs freely without beirg fubjeSed to the fmidleft 
difficulty, unlefs they be confidercd enemy's property in the 

above 
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^JboTC fettled fonfc. It is alfo agreed,- tbat that which isTupu- 
k«ed in the prcfent article fhali not be to the prejudice of the- 
panicular ftipuhtinnt of one or die other crown, with other 
pdwersy by which otrjeds of a fimilar kind fi&ould be referved, 
prol^ibited, or permitted. 

4. That in order to determine what charaAerifes a blo^k- 
adrd port, diat determination is given only to that where there 
i»9 by the difpolition of the power which attacks it with ihips 

Jiationary^ or fufi&ciently mar an evident danger in entering. 

5. That theihips of the neatral power, ihall not be ftopped 
but upon jtift caufes and evident fa^^ that they be tried with* 
eut delay» and that the proceedings be always uniform, prompt, 
and legal. 

In order the i^etter to infure the refpe£t due to thefe Aipula^ 
tions, di£UAed by the (incere deiire of conciliating all lotercfls. 
and to give a new proof of their loyalty and love of juftlce, the 
high contrafting parties enter here into the moil formal en- 
i;agemeiu, to renew the fevered prohibitions to their captains^ 
whether of ihips of war, or merchantmen* to take, keep, or 
conceal on board .their ihips« any of the objetf^s which in the 
terms of the pxefent convention! may be reputed contraband, 
and refped^ively to take care of the execution of the orders, 
which they fhall have publiQied in their admiralties, and 
wherever it jIhaU be neceffary. 

4. The two high contracting parties wiiliing to prevent all 
fubjefis of diffention in future, by limiting the right of fcarch 
x>f merchant ihips going under convoy, to the fole causes in 
which the belligerent power may experience a real prejudice, 
by the abufe of the neutral flag, have agreed—— 

I. That the right of fearchiag merchant ihips, belonging to 
the fubjedis of one of the contrafUng powers, and navigating 
under convoy of a ihip of war of the faid power, ihall only be 
exercifed by ihips of war of the belligerent party, and i|iall 
never extend to the f tiers out of privateeru or other veiTcls which 
4o not belong to the imperial or royal fleet of their Majelly';? 
buX which ^heir fubjcdts ihall have fitted out for war. 

•V % 2. Thar 
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t. That t)\t proprietors of all merchant fbips belonging to 
the fubje£ts of one of tluicoqtnBfting fovereignS) which (halt 
be deftihed lo fail under convoy of a fhip of war, (ball be re-* 
guired iff&rt they nciivi t/mr Jailing oinUrSy to prodyde to tha 
9ommander of the convoy, their paiTports, and certificates^ or 
fea lettefss, in the form annexed to the prefent treaty. 

3. That when fuch &ips of war, and every merchant (hip 
under tonvoy, Ihall be met with by a (hip or fliips of war, of 
the other contra&ing p^rty, who (hall thpn be in a ftate of 
war, in order to avoid all diforder, they (hall keep; oqt of com-^ 
mon fhot, unlefs the fituation of the fea, or the place of meetw 
ing render a nearer approach neceffary, and the comnnander of 
the {hip of the belligerent powef, fhall fend a floop on board 
the convoy, where they fliall proceed reciprocally to the vc«« 
^ification of the papers and certificates, that are to prove on 
one part', that the -fliip of war is authorized to take Under its 
efcort,; fuch or fucl^ merchant fhips of its nation, laden with^ 
fuch a cargo, and for fuch a port, on the other part, that th© 
fliip of War 6f the belligerent party, belongs to the imperial or 
royal fleet of their majeflies. 

'4. This" verification maae there, (hall be no pretence for 
Sny fbarcli if the papers are fb and in due form, and if there 
exlfts no good "motive for fufpicion. In the contrary cafe, the 
captain of the nfcutral (J^ip of W2^r (being duly required thereto' 
by the captain of the (hip of war, or ftiips of war of the beU 
ligerent power) Js to bring to and detain his convoy during the 
time neceffary for the fearch oi the (hips which compofe it» 
and Tie (hall hayft the faculty of naming and delecting one or 
more officers to aflift at the fear9h of the faid (hips, which 
(hall be done in his prefence on board each merchant (hip 
conjointly with one or more officers felefted by the captain of 
thfc (hip of the belligerent party. ' ^ 

5. If it hajjpeh that tiie captain of the (IvV or (hips of war, 
of the power at war haying examined the papers ifound on 
board, and heaving interrogated th^ niafter arid crew of the 
Slip, (hall fee juft and fufEcfent reafon to detain the merchant 
(hip, in order to proceed to an ulterior fearch, he (hall notify 
that intention to the captain of the convoy, who (hall hav^ 
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^c potecr to order wi^fficcr to relbam' on b6«td Afc Mip &w 
detained, and igrtaffift 4i Ae enokiioMon of the cnse of her 
dctcntJon. Tho-mcrchant hiip fliall hd^arrirt mun«*rtcly to 
the neareft and nscft convcmebtTpoit tekmgiiigita Ae.bdl^^ 
rent pow^r, Utid :tljo ulteriop&andi <ha» bcdiraedtts^ wiik all 
-yoifiible (fiUgence. 

- 5. Iti$atfoapecrt0|atifany.wKiMt«pl^^^^ 
^uW be aetamad '•eWwit^uftaAdfniftcSeiitcduJa^ t^ 
mander of the ftxvf or ftips of war of tbc .WHigfiimt power, 
ihail notonlyl)^ bouildlO'make t<i tbe mmm ofithc ftip: and 
of the curgo, ^ foil »n4 ^P?l^«A c9riipAifMion fei^aUuhc Joflcs, 
«peiiccs, ddmages and coiU-xicpifioaiBd by iiich 4: detention, 
but Ihan farmer beJSi^hie.to fl^.«ArHorvii«»j^<l*r dfoft^cwy 
aa of violeneei woAcr fimk'w*|ickl» mwf Jwriw^bamitted, 
accordinf as the natuHe of thexafe.maT rcqtiire~;o.ouii Ac other 
hand no (hip of war with a convoy, fball be^ permittedrnadcr 
any pretext whadTdevcr^l to^fcaa by Sbrcc^tllevrd^ntrdh of a 
merchant ftiip or fhipaby to fiup orlfliipsirf->W>'. oitfcfcBeHi- 
gerent power, an obligadon wbichrdie«)Oiliflf|iild«r e^la^ip of 
war with convoy is not b$umi' to ^feirve H90i^-frimtiU9fs 
Mnd^iir faun out. * '! • 

6. The high coxitra&ing- powers flmllglve prefctfe wid'effi- 
cacio4:t$ .ordei^ ttbaptho fentdticed npot) priises ma^ at fea fliall 
he coofoitnable with the niies erf this hioft exai^'jiiiHiiteand 
equity, th;it Aey fl»H be giveftby-jiiclges abdve-^6fpjcion, and 
who (hall pot be ihtercfted in the^&attei'. The gbvtr nnrtent of 
the refpeftive flatus; ihall tah^ care that the ftildtehifeh^V&all 
be promptly and duly etecnted ^dCbrdihg t6Hthe forms tpyefcrib- 
ed 5 in cAfe of tl|e Woundied dfetenlioti or^dAer ^b^tftvcfttibn 
of the reg^atiobs ftipulated by th« pfefettt treaty, Aeovrnci^ 
of fiitba (hl^ahd X^argo fliall be allbwed damages ^oportiohed 
to the l<rfs occafioned by fnch a det^nirion, The rults to ob- 
ferve for tbefe dainag%s, and fbt the^caf^ of\iillbM^^ dtten^ 
^ioB> as alfotl|fc principles to follow for the^tfrjjolfe 6f accetera'* 
- ffaig the procefs, O^dUl be thd mfetr-c^ 6f adfliriehil artfcfeVwhich 
|h« coi^aafi^g parties a^fes^ to- feWe betWeth- themi^-tmd 
whidi fh4l have the fapus fc^e ^nd V^tdily, i» if tkfcy D^eite 
tafertcd in the prefent a^. For this cflFcft their Imperial and 

Britannic 



CHta|ildc'K{^]eftles mimudiy engage to put their hand to tbe 
falutary work, which may fiBnrc for Ac com^etioo of thefe 
Aipiillitioti^, aiid to cftoKiiiinkate to each other without delay 
die vi^ws \irhid) may he&^efted to them by tbetc equal folict^ 
tade to prevenMhe leaft groundb for dilpuie ia future* 

7. To obviate all the inconveniences which m«y arife frona 
thfO bad faith^df thdfe «AaBmil.chemsGBhreft.of the fl^g of a na* 
tion wkfimuMomgi^ to it^ it:ifr agretd^ eftabli/h for an In- 
▼iolal^e nl^ (bat any .iwfiel. whaler to h^ dfpisfidered as th« 
propediy of the coomry tidjhg^ o£ which it caDrtes, jmfi kopt 
wioarduhe C9fttain if ikt'Jkif^ and m^ half .tif the^- crtw ^f the 
pt^ldt eftkai'Cmmtry^ wm ilu pafurs jand pc^^wru in dm and 
/urftit iox^ (Hit every .veflcl.^icii ihaU not obferve this 
rnle^ and^isrimh fliaU infnj^thB ordbmres puhlifhed on tliat 
heady fhall^lofe all rights..to the. prate£^nof tbe contradting 
povere. ' r. I ' \' . 

8. TThe principles and nteafuret adopted by. the prefent affc, 
IhaH be a lilce 'a|ipttpahle jto.aH the niaratime wars, in whick 
one of thtf two powers may be engaged, whttft the other re- 
flsains. nenti^; thefe (tipulationt. ihall in confequence be re- 
garded as permanent, and fhall ferve for a conftant rule to the 
contra^^iafj powerfi in miitters of commerce and navigation. 

9. Hi^. Majefty the King of Denmark :and bis Majefty the 
Kkift' <>f Sweden, Ihall be immediately invited by bis Imperial 
Majcfty in' the name of the coatrafUng parties, to accede to 
the ]:^cfeaC:Convention, and at tbe fame time to renew, and 
confir^i.tlpf^ir refpedlive treaties of commerce* with his Britannic 
Majefl^y, afidhisiaid Majefty engines by a^ which ihall have 
eftabliihed that agreement,^ to render and reftore to each. of 
^Mfe powers ail. the prises that have been taken from them as 
well as the territories and countries under *tbeir daminatipii 
which have been conquered by the arms of b^ ^ritai^ic Ma- 
jefly finpe ,1^ i-uptures, in the Jiate in v^iih- thoje p^Jiom 
were fauna at the period at which the troops of his Britannic 
Majefty entered them. The orders of his faid Majeily for tfai9ii^ 
reftit^^pn, of thofe pri^es^ and conquefts ihall be immediat^y 
(BSfpcditf 4 sifter the eKch^nge of the ratiE^s^Ionis .pf tbt 9£k& 



by vvhich Sweden and Denmark fhall accede, to the prefent 
t*aty.. • ..:;'•- " ^'.\. ' 

10. The prefent convention (hall be ratified by the two con- 
tracting parties, and the ratifications exchanged at St. Peterf-^ 
burgh, in the fpace of two months at furthed from the day of" 
the (ignature. 

In the faith of which the refpeiSlive plenipotentiarie& have^ 
caufed to be made two copies perfe^ty fimiiar, fignedl wiih 
their bands and fealed with their arms. 

Done at St. Peteriburgh, d^ .5th (i7tb) Jtme, i8ox. , 
.. , (l.S,J N. Count dc l^ANiN. 

'Z..y.) St, Helens. 




t^. 



delivered .in:the.rejp€iiivt Admiralties $f the States {if - the iW9 
Mgk contra^ing Parties^ to, the Ships of War and Merchant 
Vejfeli which Jhall fail from theyi^ conformable to Article Four 
of the prefent Treaty > 

BE it known, that we have given leave and permifllon to 
N. of the city or place* of H. mailer and condudlor of the fliip 
JV. belonging, to i^. of the port of N. of—— tons,- or there- 
abouts,, now laying in the port or harbour of AT. to fcil from 
thence to U. laden with N ' n account of JV. after the faid 
fhip fhall have been vifited,^ before its departure, in the ufual 
manner, by the officers appointed f6r that purpbfc; and thtf 
faid N. or fuch other as fhall be vef!ed with powers to replacje 
him, fhall be obliged to produge in every port or harbour which 
he fhall enter with the faid velTel, to the officers of the place 
the prefent licence^ and to carry the ^ag of N. during his voyigc. 
- .-. •"r.XV i-.^^^ In. faiOiof which, &c. ..' ^^ 

^""^ COPY 



COPYrfihifirftfefiaraU AriieU of the Convention with the Ct 
rfLindnt9jiguitAd^Sth(i^tk)ofJiniei iQoi. 

- TH^ pij^fc and magnanimous intentions of his Majcfty the 
Emperor of all the Ruffias, having already induced him to 
rcftorc the vj^ffcls and goods of Britjfh fubjeds which had been 
ftqueftred in Rui&a» bis faid Majefty confirms that dij^jition 
in its whole extent, and his Britannic Majefty engages alfo to 
give immediately orders for taking off all fequeftration laid 
iipon the iUiff^o^ Pani% andSwediih properties^ detained in 
Englilh ports ; and to prove ftil) more his finccre dcfirc to tcr^ 
minate amicably the differences which have arifen between 
Great Britain and the Northern Courts* and in drder that no 
new incident may throw obftacles in the way of this falutary 
work, bis 8ri^i|>^f<^ ^j^Ay ^i"^^ hitpfelf to give orders to the^ 
commanders of his forces by land and fea^ that the armiftice 
now fubfifting with the courts of Denmark and Sweden QibII 
be prolonged for a term of thrccrmomhs from the di(|^of this 
day ; and his Majefty the Emperor of all the Ru&as, guided 
by the fame motives, undertakes in the name of his allies, td 
have^his armiftice maintained during thofaid term. . 

\ This fcparate airticle, icd in faith of which, icd 



COPYofjie /efqrld J^fiarate Jrtide bf thi Comeniim wiih the 
C9uri of London^ Jigned at St. Peterjhfirgh the^Sth- {i^thj of 

THE dlffer9n(:es and roifuhderftaSdinrgs which fubfiftcd 
between biS' M<ijefty the Eynperor of a]lh|h| Ruffias, and*hf$ 
Majefty the King of the united kingdom of %[r€|at Britain and 
Jrelaad, beingtfeus terminated, and the prccautiW^ taken by th6 
prefent convention not giving fufther room to liar that they 
may be able to dlfturb in future the harmony and goT-' under^ 
ftanding which the two high contra&ing parties 1^'vc aK^^**iit: 
to confolidate, their faid Maieflies confirm emew^ by the pfe^Nl^^ '. 



( 153 ) 
fent convention, the Treaty of Commerce of the loth of Fe- 
bruary (aift) 1797, of which all the Jilpulations arc here 
repeated to be maintained in their whole extent. 

This feparate article, &c. in faith of which, &c. 



No. XV. 

Subfequent Convention with Ruffia. 

ON the 20th of 0£lober>, 1801, fome fupplementary articles 
to the convention concluded on the 17th of June, 1801, between 
. his Majefty the King of the united kingdom of Great Britain 
and Ireland, and the Emperor of all the Ruffias, were figned 
at Mofcow by the plenipotentiaries of the two powers, and 
afterwards ratified by his Imperial Majefty at Peterfburgh, 4th 
January, 1802. The hitherto-unknown fubftance of them is 
ftated to be as follows : 

" IF a fhip is detained without caufe, the proprietors of the 

" (hip and cargo are entitled to a prpportionate indemnifica- 

" tioa for every day of the detention. When either of the 

" powers complain of the fentence which the admiralty of the 

^ " otlier has pafled refpediing prizes, the affair is to be brought 

. ** lii England before the King's Privy Council, and in Ruffia 

" before the Senate. Both powers- protnife that difputes con- 

" ceming prizes fliall be determined as foon as poffible. No 

". part of the prize fhall beffold or unloaded before the deciifion. 

" The freedom of commerce or navigation does not entitle 

" neutrals to tranfport goods immediately from the colonies 

" of a belligeijant power to the continent, or the contrary. 

** The neutral powers fliall however enjoy i^U the privileges of 

" the moft favoured nations, as the , United States of North 

^ " America." 

FINIS. 

jOHN ABRAHAM, PRINTER, CLEMENT'S LANB^. 
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